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I. INTRODUCTION AND QUALIFICATIONS. 

Q. PLEASE STATE YOUR NAME, COMPANY, TITLE AND BUSINESS 

ADDRESS? 

A. My name is Ronald Jackson, P.E. My business address is 12425 West Bell Road, 

Suite C306, Surprise, Arizona 85374. I am the Supervisor of Planning and Special Projects for 

Citizens Water Resources. I am also the Project Manager of the Groundwater Savings Project 

(GSP) design team. I have been employed by Citizens Water Resources for approximately 2 and 

one half years. 

Q. 

A. 

WHAT ARE YOUR JOB DUTIES AND RESPONSIBILITIES? 

As the Supervisor of Planning and Special Projects, I perform and manage 

preparation of planning policies and studies regarding future improvement and expansion of 

Citizen's water and wastewater treatment, collection and conveyance systems. I also design and 

manage large and special capital improvement projects. 

Q. 

EXPERIENCE? 

A. 

WHAT IS YOUR RELEVANT EDUCATION, TRAINING AND 

I am a graduate of Syracuse University with a Bachelors of Science in Civil 

Engineering and a graduate of Broome Community College with an Associates of Science in 

Engineering Sciences. I am a member of the American Water Works Association, the Water 

Environment Federation, and the International Association for Water Quality. I was a practicing 

professional consulting engineer for 12 years before coming to work for Citizens. During my 

previous employment, I designed and managed projects involving water and wastewater 

1 
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treatment, storage and conveyance; residential and commercial site design; industrial process 

design; and storm water management and pollution control. I am a Licensed Professional 

Engineer in the states of Arizona, New York and New Jersey. 

Q. WHAT WAS YOUR ROLE AND INVOLVEMENT REGARDING THE 

GROUNDWATER SAVINGS PROJECT IN THE SUN CITIES? 

A. I have served as Citizens Water Resources Project Manager for the Ground Water 

Savings Project since February 2000. I have ultimate responsibility over most aspects of the 

project including assembling and managing the design team, preparation and submission of the 

PER and facilitation of the Technical Advisory Committee. 

11. BRIEF SUMMARY OF REBUTTAL TESTIMONY. 

Q. PLEASE SUMMARIZE THE PURPOSE AND SCOPE OF YOUR 

TESTIMONY IN THIS PROCEEDING? 

A. I am testifying on behalf of Sun City Water Company and Sun City West Utilities 

Company. My testimony rebuts the direct testimony of Mr. Dennis Hustead on behalf of the Sun 

City Taxpayers Association. Under Commission Decision No. 62293, the focus of this 

proceeding is whether Citizens’ Preliminary Engineering Report (PER) adequately addresses 

three topics--( 1) “the feasibility of a joint facility with the Agua Fna Division including the 

timeframe for any such joint facility;” (2) “the need for all major elements of [the] proposed plan 

(e.g., storage and booster stations);” and (3) “binding commitments from golf courses, public and 

private, and terms and conditions related thereto.” I disagree with Mr. Hustead’s criticisms of 

the PER on these issues. In my professional opinion, the PER adequately and properly supports 

the GSP on the engineering issues. As set forth below, the PER fully complies with Decision 
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No. 62293. It also should be mentioned that Mr. Hustead’s testimony goes beyond those limited 

PER issues. The bulk of Mr. Hustead testimony doesn’t address the specific engineering issues 

involved in this proceeding under Decision No. 62293. 

111. 

Q. 

CITIZENS’ PER COMPLIES FULLY WITH DECISION NO. 62293. 

THROUGHOUT HIS TESTIMONY, MR. HUSTEAD ASSERTS THAT 

THE PER AND SUPPLEMENTAL PER ARE NOT COMPLETE, ARE INACCURATE 

AND FAIL TO COMPLY WITH DECISION NO. 62293. DO YOU AGREE? 

A. I very strongly disagree with Mr. Hustead’s opinions regarding the validity and 

accuracy of the PER. Mr. Hustead misstates the purpose and scope of the PER. It was 

specifically written and formatted to comply with Decision No.62293. In Decision No. 62993 

(issued February 1,2000), the Commission approved the concept of the GSP as a means for 

Citizens to utilize its CAP water allocations in the Sun Cities. As part of that decision, the 

Commission required Citizens to submit a preliminary engineering report focusing on three 

issues: (1) the feasibility of a joint facility with Citizens’ Agua Fria division; (2) the need for all 

major elements of the project; and (3) binding commitments fi-om the golf courses. See Decision 

No. 62293, pp. 20-2 1. That was the scope and purpose of the PER. Mr. Hustead misstates the 

goals and objectives of the PER. As a result, Mr. Hustead’s testimony deviates from those 

engineering issues. 

Contrary to Mr. Hustead’s testimony, the focus and scope of the PER was not whether to 

implement the GSP, minimize ratepayer costs or quantify benefits to the aquifer. Rather, the 

PER focused on whether the GSP should include a joint facility with the Agua Fria division, 

whether elements of the GSP were justified and whether sufficient binding commitments from 
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the golf courses have been obtained to support the GSP. Mr. Hustead’s testimony goes well 

beyond those issues. 

In his testimony, for example, Mr. Hustead complains that the PER focus is too narrow 

because it examined only the GSP and didn’t consider other options to use CAP water in the Sun 

Cities. But that testimony misconstrues Decision No. 62293 and the scope of the PER. In that 

Decision, the Commission approved the GSP concept as recommended by the CAP Task Force. 

The PER was not intended to cover other possible CAP water plans. Mr. Hustead simply ignores 

the limited scope of the PER as ordered by the Commission in Decision No. 62293. 

Another example is Mr. Hustead’s suggestion that the PER is flawed because it should 

study recharge concepts. The ACC and CAP Water Task Force already addressed and rejected 

the recharge concept. The purpose of the PER was not to reconsider CAP water options. In 

Decision No. 62293, the Commission evaluated recharge as an interim solution. 

No. 62293, p. 6 (characterizing recharge as “short-term” solution). By contrast, the Commission 

concluded that the GSP is the permanent, long-term solution. Id. at p. 16. The PER was not 

designed or intended to reconsider recharge versus the GSP as the permanent CAP water use 

plan. Mr. Hustead’s testimony on those issues has no bearing on the PER issues. 

Decision 

Mr. Hustead’s testimony is full of these types of non-issues. On page 4 of his testimony, 

Mr. Hustead states that “. . ... the PER examines only whether the Alternative is capable of 

delivering 2,372 acre feet (“ft”) to Sun City West golf courses and 4,189 af to the Sun City golf 

courses and the relative cost thereof.” Mr. Hustead uses that statement as a criticism of the PER. 

But that specific inquiry specifically was what was ordered by the Commission. In short, Mr. 
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Hustead raises no valid engineering criticisms of the PER. The PER is complete and accurate, 

and complies fully with Decision No. 62293. 

Q. ON PAGE 4 OF HIS TESTIMONY, MR. HUSTEAD ARGUES THAT THE 

PER DID NOT “,..REVIEW ALL ALTERNATIVES, WHICH WOULD MAXIMIZE 

THE GOAL (I.E. THE BENEFITS TO THE AQUIFER UNDERLYING THE SUN 

CITIES WHILE MINIMIZING THE COSTS), AND COMPARE THE ALTERNATIVES 

BASED UPON THEIR RELATIVE COSTS TO ACHIEVE THE GOAL.” MR. 

HUSTEAD ALSO ARGUES THAT THE PER DID NOT “ATTEMPT TO MAXIMIZE 

THE USE OF EXISTING FACILITIES, MINIMIZE THE NEED FOR NEW 

FACILITIES, OBTAIN PARTNERS TO SHARE THE COSTS AND ELIMINATE 

COMPONENTS THAT ARE EITHER UNNECESSARY OR ARE TOO COSTLY I N  

RELATION TO THE GOAL OF BENEFITING THE AQUIFER.” DO YOU AGREE? 

A. No, I do not agree with Mr. Hustead’s assertions. His testimony is flawed on 

several fronts. First and foremost, to the point of maximizing the benefit to the aquifer beneath 

the Sun Cities, that issue already has been reviewed at length by the CAP Task Force and ruled 

on by the Commission. In Decision No. 62293, the Commission determined that the use of CAP 

water in the Sun Cities was necessary to prevent “groundwater depletion of the aquifer, land 

subsidence and other environmental damage.” 

also determined that the “Groundwater Savings Project will provide direct benefits to the Sun 

City areas.” @. at p. 19. Finally, the Commission considered various “rate shock” and cost- 

Decision No. 62293, p. 18. The Commission 

related arguments, and approved the GSP concept recommended by the CAP Task Force. @. at 

p. 16. Those issues are not the subject of the PER as I have already indicated. 
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Second, in order to comply with Decision No. 62293, the PER examined five (5) 

alternatives to bring CAP water to the Sun Cities. Our engineering team determined that those 

five (5) alternatives were the most likely candidates to minimize cost and achieve all the goals of 

the Groundwater Savings Project. 

Third, the alternative which was found to have the lowest life cycle cost was the 

alternative recommended by the PER. The PER clearly demonstrates in the “Summary of 50 

Year Life Cycle Costs” on page E-4 that the recommended Alternative “A” is has the lowest cost 

of all the alternatives investigated. 

Fourth, to the point of maximizing use of existing facilities, the PER proposes to make 

use of the existing Sun City West Effluent Delivery System in all of the alternatives investigated. 

Although not part of the chosen alternative, four of the five alternatives investigated the use of 

the Beardsley Canal to convey CAP water part of the distance between the CAP canal and the 

Sun Cities. Beyond those systems, there are no other existing facilities available to the 

Groundwater Savings Project. 

Fifth, to the point of seeking partners for the Groundwater Savings Project, the PER 

addressed three (3) alternatives for partnering the GSP with Citizens Communications - Agua 

Fria Division, the City of Surprise or both in which all partners would share costs. The costs and 

technical considerations of such a partnership are presented in Section C of the PER. Mr. 

Hustead’s testimony that the PER did not address these considerations is incorrect. 
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Q. DO YOU AGREE WITH MR. HUSTEAD’S ASSERTION REGARDING 

THE PER THAT “THERE ARE SIGNIFICANT FACTORS THAT ARE EITHER 

ASSUMED AS NECESSARY COMPONENTS OF THE PLAN OR REJECTED 

WITHOUT SUFFICIENT EVALUATION OR EXPLANATION”? 

A. No, I very strongly disagree with Mr. Hustead’s assertion. In his testimony, for 

example, Mr. Hustead contends that the use of existing facilities was not maximized. But his 

testimony overlooks the fact that there are no other existing facilities beyond the Sun City West 

Effluent Delivery piping system and the Beardsley Canal which could have been utilized as part 

of the GSP. The PER adequately addresses use of both options. Section D of the PER details 

the proposed use of the Sun City West Effluent Delivery System (starting on page D-5O)and the 

Beardsley Canal (starting on page D-3). 

the SCW Effluent Delivery System. Four other alternatives investigated use of the Beardsley 

Canal, but these alternatives either were not the least cost alternative or were not viable. 

The recommended alternative proposes to make use of 

Q. 

OF THE PER? 

A. 

DOES MR. HUSTEAD RAISE ANY VALID ENGINEERING CRITICIMS 

No. As set forth below, Mr. Hustead’s testimony contains numerous erroneous 

and unsupported conclusions and opinions. Mr. Hustead raises issues that either aren’t supported 

or have no bearing on the PER. I’ve addressed the flaws in Mr. Hustead’s testimony below. 

Mr. Hustead criticizes the PER because he believes that the Recreation Centers of Sun 

City have “no right” to demand exclusive rights to use Sun City’s allocation of CAP water. 

While this may be Mr. Hustead’s opinion, it is certainly the “right” of the Recreation Centers of 

Sun City not to participate in the project. Should the RCSC not participate in the GSP, 
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approximately 497 acre feet of the allotment could not be utilized in Sun City due to lack of 

sufficient turf area at the remaining three golf courses. That would prevent the GSP from 

achieving one of its main obj ectives--complete consumption of Citizen’s entire annual allotment 

of CAP water allocated to the Sun Cities and Youngtown. Portions of the annual CAP allocation 

that are not withdrawn for the CAP facilities cannot be credited to future years and to make 

matters worse, they must still be paid for--whether they are used or unused. 

Also, Mr. Hustead states in his testimony that two of the three Sun City country club 

courses are north of Bell Road. This is incorrect. Only Union Hills Country Club is north of 

Bell Road; Palmbrook and Sun City County Clubs are south of Bell Road. In fact, the Sun City 

Country Club is the most southerly of all Sun City golf courses. These facts might tend to alter 

Mr. Hustead’s thinking that the participation of these country clubs would reduce piping cost of 

the overall project. 

Mr. Hustead also takes issue with the premise that the Sun Cities CAP allocation must be 

used on golf courses. As I indicated above, the choice of a CAP water usage concept is not the 

subject of the PER. The subject of the PER is an engineering report on the Commission 

approved CAP usage concept. 

Q. DOES MR. HUSTEAD RAISE ANY VALID ISSUES REGARDING 

RECHARGE? 

A. No. In his testimony, Mr. Hustead asserts that recharge was entirely ignored and 

should have been the focus of the PER. That testimony is not well-taken because recharge was 

not part of the community chosen and Commission approved CAP water usage concept. The 

CAP Task Force examined a number of options for use of the Sun Cities/Youngtown’s annual 
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CAP allotment. The concept of recharging the CAP allocation was examined. The conclusion 

of the CAP Task Force, which included members of the organization Mr. Hustead represents, 

was that the GSP would be most beneficial. The goal was a GSP to pipe CAP water to the Sun 

Cities’ golf courses in order to reduce groundwater water usage on a gallon for gallon basis. 

Q. ARE MR. HUSTEAD’S OPINIONS REGARDING USE OF THE 

BEARDSLEY CANAL VALID? 

A. No. Mr. Hustead argues that the Beardsley Canal four month long, annual dry-up 

period was assumed to create insurmountable operational problems. This is an incorrect 

statement. Nowhere in text of the PER does it state that the operational problems created by the 

annual dry-up are insurmountable. The most significant operational problem created by the 

annual dry-up, as stated on Page D-4 of the PER, is that even if the pipeline and pump station 

components of Alternative B, C and D were sized so as to deliver the entire CAP allotment in an 

8 months time period, the participating golf courses need 10 to 11 months to absorb the entire 

CAP allotment ( as shown on page B-16 of the PER). Thus, a portion of the Sun Cities CAP 

water would go unused each year that the Beardsley Canal dry-up occurred. As page D-4 of the 

PER indicates: “This effectively eliminates these alternatives as long as the MWD continues to 

undergo an annual dry-up in the Beardsley Canal”. 

However, in order to present a true comparison with the other alternatives presented, 

Alternatives B, C, D are sized and their respective costs estimated assuming that the Beardsley 

Canal is in year round operation and that the annual winter dry-up has been discontinued. 

Monthly water delivery schedules are shown graphically on page B-15 of the PER. There are no 

months in the annual schedule in which CAP water is not delivered. 
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The charges for wheeling water through the Beardsley Canal presented in the PER were 

approximate rates given to Citizens by officials of the Maricopa Water District. Citizens was no1 

invited to negotiate nor do we have any indication that Citizens has negotiation power with 

MWD. Furthermore, Mr. Hustead’s assertion that the fact that wheeling rate negotiations were 

not canied out and, thus, served to skew the PER to Alternative A is a highly unsupported 

statement. The rates presented to Citizens by MWD were presented in good faith in hopes of 

building a future partnership and those rates were used in the PER. 

Q. DO YOU AGREE WITH MR. HUSTEAD’S TESTIMONY REGARDING 

USE OF THE SUN CITY WEST DISTRIBUTION SYSTEM? 

A. No. Mr. Hustead asserts that Citizens accepted the Recreation Centers of Sun 

City West’s denial of the request to allow CAP water to be transported from west to east though 

their existing Effluent Delivery System without analysis or evaluation. That statement is 

incorrect. 

As stated on page D-19 of the PER regarding Alternative E (which examines flow from 

west to east), “Calculations indicate that the existing SCW effluent delivery system is inadequate 

to carry the required flows back to and across the river without increasing the pressure in the 

pipeline via a new pumping system. The pressure required would exceed the physical limits of 

the existing pipe and could potentially produce excessive leakage and pipe breaks. The delivery 

pressure produced by gravity flows in the Alternative E pipeline is not adequate to provide flows 

at the various discharge locations.” Also, as indicated in the letter contained in Appendix C to 

the PER, the Recreation Centers of Sun City West (RCSCW) may exercise their contractual right 

to purchase treated effluent from the Sun City West Water Reclamation Facility and deliver said 
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effluent to the RCSCW golf courses via the existing effluent delivery system pipelines. The flow 

in the existing pipeline under this circumstance would be from east to west. If the existing Sun 

City West effluent delivery system were utilized as the GSP CAP trunk main to convey CAP 

water from west to east, particularly to Sun City, the flow of CAP water from west to east would 

preclude any flow of treated effluent to Sun City West in the opposite (east to west) direction. 

DOES THE PER ADEQUATELY CONSIDER THE POSSIBLE USE OF Q. 

THE SUN CITY WEST DISTRIBUTION SYSTEM? 

A. Yes. Mr. Hustead asserts that the existing Recreation Centers of Sun City West 

Effluent Delivery System was considered without evaluation of any improvements. This is a 

broad and incorrect statement. The PER fully and adequately addressed the possible use of the 

Sun City West Distribution System. 

As I have already indicated, the use of the existing effluent delivery system was 

considered as part of every Alternative evaluated by the PER including the recommended 

Alternative. Analysis of the recommended Alternative “A” indicates that the existing piping 

system can be used without modification other than end of pipe controls and valving at each 

discharge point. 

The analysis of Alternative “E” indicated that it is not hydraulically possible to deliver 

the flow rate required by this project through the existing piping system in a west to east 

direction. Therefore, Alternative “D” analyzed the possibility of improving the existing piping 

system by utilizing a new trunk pipeline from the Beardsley Canal through Sun City West to 

allow for east to west flow through the existing piping system. 
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Q. IS THE PER AN ACCURATE AND COMPLETE ENGINEERING 

ANALYSIS OF THE GSP ON THE THREE ISSUES RAISED BY DECISION NO. 62293? 

A. Yes. Mr. Hustead raises several arguments against the PER. But he has no valid 

engineering support for such testimony. For example, Mr. Hustead asserts that the individual 

and cumulative summaries (presumably meaning cost estimates) do not correlate with regard to 

booster station and right-of-way costs resulting in skewing the recommendation toward 

Alternative A. Mr. Hustead’s accusation is incorrect and unsupported. Mr. Hustead presents no 

evidence to support his claim. 

Citizens and HDR investigated the so called “lack of correlation” regarding the pump 

station and right-of -way acquisition costs. The only true “lack of correlation” we have found 

was the failure to replace the text of part of the cost calculation table on page D-47 (which 

reports the annual costs of the booster pump station) with the text of the final calculation. 

However, the costs represented in the “Summary of Operations & Maintenance Costs” on page 

E-3 of the PER are the accurate and final costs and thus the summary cost comparison upon 

which the PER’S conclusions are reached are completely accurate. 

Q. DO YOU AGREE WITH M R  HUSTEAD’S ASSERTION THAT THE PER 

SHOULD HAVE INCLUDED A HYDROLOGIC ANALYSIS? 

A. No, I do not agree. I assume Mr. Hustead is referring to a hydro-geological 

analysis. A hydro-geological analysis would be performed to assess the movement of 

groundwater through an aquifer which is not relevant here. All the CAP water applied to the golf 

course turf will be consumed by the turf grass for growth and will not enter the aquifer. The 

“groundwater savings” associated with the “Groundwater Savings Project” comes from the 
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replacement of water that the golf courses would have pumped from the aquifer via wells with 

CAP water. Thus, the GSP saves groundwater which is already present in the aquifer. 

Q. DO YOU AGREE WITH MR. HUSTEAD’S ASSERTION THAT THE PER 

SHOULD HAVE INCLUDED A STUDY OF THE INTEGRATION OF THE EXISTING 

SUN CITY WEST WATER RECLAMATION FACILITY AND ITS UNDERGROUND 

STORAGE FACILITY AS PART OF THE GSP? 

A. No, I do not agree. As I have indicated several times, Mr. Hustead seems to be 

determined to ignore Commissions Decision No. 62293 which approved the concept of the GSP 

“as presented” by the CAP Task Force. The “integration” debate simply is not part of the PER. 

The CAP Task Force and the Commission considered a Citizens only recharge project and 

participation in a joint recharge project and rejected these options in favor of the GSP. 

IV. THE PER ADEQUATELY ANALYZED ALL NECESSARY ELEMENTS OF THE 
GSP AND POSSIBLE JOINT PROJECTS. 

Q. IN YOUR OPINION, DOES THE PER SUPPORT AND ADDRESS ALL 

NECESSARY ELEMENTS OF THE GSP? 

A. Yes. The PER provides a complete and thorough review of all necessary 

elements of the GSP. Mr. Hustead has raised no valid engineering criticisms of the PER in 

analyzing necessary elements of the project. 

Q. DOES THE PER ADEQUATELY ADDRESS AND CONSIDER POSSIBLE 

JOINT PROJECTS WITH CITIZENS’ AGUA FRIA DIVISION? 

A. Yes. The entirety of Section C is devoted to this subject. 
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Q. DO YOU AGREE WITH MR. HUSTEAD’S ASSERTION THAT THE 

PER’S TREATMENT OF THE BEARDSLEY CANAL REFLECTS A BASIC FLAW 

WITH THE PER? 

A. No, I do not agree. In fact, it is very difficult to follow Mr. Hustead’s logic on 

this point (on page 20 of his testimony). Mr. Hustead raises several issues that have no relation 

to this project’s use of the Beardsley Canal. Mr. Hustead begins by saying that “this aspect of 

the PER illustrates the adverse impacts created by assuming certain golf courses will not 

participate and the system must be designed to ensure that every acre foot of CAP water can be 

delivered every year to the designated golf courses and used proportionately on participating golf 

courses.” But Mr. Hustead doesn’t elaborate on that statement. 

Instead, Mr. Hustead says “the system should be designed to optimize CAP water 

deliveries while minimizing costs to Citizen’s ratepayer.” The PER clearly recommends the 

lowest cost alternative while delivering the entire annual allotment of CAP water to the Sun 

Cities. Every alternative examined by the PER--including the chosen alternative--proposes to 

utilize the existing Sun City West Effluent Delivery system. CAP water is delivered to every 

golf course that could or would take the water and the annual allocation is consumed. 

Mr. Hustead also says “the Agua Fria Recharge Facility should be integrated into the 

Plan to minimize oversizing and provide operational flexibility.’’ The Agua Fria Recharge 

Facility has nothing to do with the PER. 
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Q. DO YOU AGREE WITH MR. HUSTEAD’S ASSERTION THAT THE 

PER’S ANALYSIS IS INADEQUATE AND INSUFFICIENT TO JUSTIFY 

ELIMINATING ALTERNATIVE “E”? 

A. No, I do not agree. The basis for this statement by Mr. Hustead appears to be his 

statement that “no attempt was made to identify the impacts of specific improvements to the 

existing system or alternative connection points in an effort to address the constraints to moving 

water from west to east.” But the very improvement he is proposing was presented as 

Alternative “D.” As I have already discussed, our engineering team verified that use of the Sun 

City West Effluent Delivery System to deliver GSP flow in the west to east direction is not 

possible. Therefore, carrying forward the concept of utilizing the existing piping system with 

minimal improvements and cost, the design team conceived Alternative “D” which proposed to 

install a single new trunk pipeline from the Beardsley Canal, through Sun City West, beneath the 

Agua Fria River and connecting at the eastern end of the existing system. 

Q. IN HIS TESTIMONY, MR. HUSTEAD CONTENDS THAT NEW PIPING 

ADDED TO THE SUN CITY WEST EFFLUENT DELIVERY SYSTEM WILL 

“....SIGNIFICANTLY IMPROVE THE EXISTING SYSTEM HYDRAULICS MAKING 

ALTERNATIVE “E” A VIABLE ALTERNATIVE.” DOES MR. HUSTEAD PROVIDE 

ANY SUPPORT FOR THAT STATEMENT? 

A. No. Mr. Hustead does not present, and in fact admits (on page 23 of his 

testimony) that he has not performed a hydraulic analysis to validate his assumptions and has not 

presented cost estimates to allow comparison to the PER’S alternatives. 
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Q. DO YOU AGREE WITH MR. HUSTEAD’S ASSERTION THAT THE 

SCADA SYSTEM PROPOSED BY THE PER IS NOT MANDATORY? 

A. I strongly disagree. The basis of Mr. Hustead’s assertion seems to be based on his 

experience with the RWDS project in the City of Scottsdale. Mr. Hustead admits on page 3 of 

his testimony that the RWDS includes “two storage reserves and five pump stations.” If this is 

Mr. Hustead’s point of reference, he’s doing the proverbial comparison of apples to oranges. By 

utilizing storage reservoirs and pumping stations, a system can essentially provide volume and 

pressure on demand. Here, our engineering team has displayed a high degree of skill by 

designing the recommended alternative in the PER which does not require storage reservoirs or 

pumping stations. 

The trade off, however, is that the proposed system cannot provide pressure nor volume 

on demand to every customer on the system at all times. Thus, water deliveries must be 

orchestrated fiom a central point in order to maintain proper pressure and flow rate in the system 

as each customer receives their flow requirements in turn. If the GSP system was subject to 

individual golf course control, there would be times when some customers would require water 

and it would not be available at their tap. The other reason that the system must be coordinated 

by a computerized SCADA system is to enforce the Central Arizona Project requirement that no 

more than two adjustments of flow rate from the CAP canal be made per day. If individual 

customers were allowed to take water at any time, flow adjustment would happen continuously 

and Citizens would be in violation of its contract with the Central Arizona Project. 

SCADA (Supervision, Control and Data Acquisition) is merely an acronym that has 

evolved for a computerized method of aiding operators of complex systems in tasks that were 
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formally conducted manually. All complex systems whether they be factory processes or water 

delivery systems have always had SCADA systems whether they are manual or automated. 

The flow meters, level sensors and valves indicated in Section D, Part 7 of the 

Preliminary Engineering Report (PER) are required for billing and regulatory compliance and 

must be part of any SCADA system, manual or automated. This is part of the Control and Data 

Acquisition portion of the SCADA system. The computers and radios are proposed to automate 

the system and allow the supervision part of SCADA to be perfonned remotely and with a 

greatly reduced workforce. 

The GSP proposes to construct a piping network which spans approximately 4.5 miles 

east to west and approximately 7 miles north to south. The system will supply water (at times 

constantly) to 15 bodies of water, all of which have unique individual needs for timing and 

volume of water supply. For example, some lakes are small and are drained by their associated 

golf course watering systems quickly. Thus, theses lakes must be filled more frequently. Other 

lakes are large and do not require filling as often. Some lakes have ornamental streams 

associated with them which require that the lake be filled during the daylight hours so as to retain 

the intent of the landscape design. 

As the acronym suggests, the major purpose of the SCADA system contemplated by the 

GSP is to allow monitoring and control of the GSP from one central point. The system described 

in the PER is fairly modest. The system proposed includes a small, limited function remote 

computer at each body of water associated with the GSP. The computer has three functions: to 

open and close a valve which allows CAP to fill the water body; to monitor lake level; and, to 

monitor flow rate and pressure of the water flow into the water body. The computer is attached 
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to a radio which sends data and receives instructions from the central monitoring point. In 

addition to the computers described above, one additional computer will be located at the CAP 

turnout on Lake Pleasant Road in order to monitor flow rate in the GSP trunk main. This 

monitor is necessary in order to enforce the CAP requirement that no more than two adjustments 

of flow rate from the CAP canal be made per day and for billing by the CAP. 

Q. IN HIS TESTIMONY, MR. HUSTEAD QUESTIONS THE CREDIBILITY 

OF THE PER BECAUSE OF DISCIZEPENCIES BETWEEN THE PER AND 

SUPPLEMENTAL PER REGARDING PARTICIPATION OF THE PRIVATE GOLF 

COURSES. CAN YOU EXPLAIN THAT ISSUE? 

A. Yes. Both Mr. Buras of HDR Engineering (who signed and sealed the PER) and 

myself (who sealed the Supplemental PER) were part of the engineering team that prepared the 

PER. The Supplement was prepared internally by Citizens as a matter of expedience. There is 

no contradiction between the two reports--just a reanalysis of the engineering data. 

The reason for the reanalysis is explained in this excerpt from page 1 of the Supplemental 

Report: “The current version of the Groundwater Savings Plan Preliminary Engineering Report 

indicated (on Page A-4) that without the participation of the two private courses in Sun City 

West, the GSP will not be operationally feasible. This supplemental report takes a closer look at 

the data to determine if the Groundwater Savings Plan could be operationally feasible without 

the participation of Hillcrest Country Club.” 

There were two factors studied which led to the Supplemental PER. The first factor is 

the need to fully consume the entire quantity of CAP water allotted to Sun City West on an 

annual basis. The second factor is need for volumetric flexibility. Volumetric flexibility is a 
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safety mechanism designed into the system by which excess water can be stored or diverted from 

its intended destination should that destination become unavailable, either suddenly or over an 

extended period, to receive that water. 

After reviewing the engineering data, I concluded in the Supplemental PER that it is 

operationally feasible to operate the GSP without the participation of Hillcrest Golf Club. HDR’s 

statement in the original PER does not impact the engineering calculations. Mr. Hustead offers 

no criticism of the actual analysis. 

Q. DO YOU AGREE WITH MR. HUSTEAD’S ASSERTION THAT 

EVALUATION OF THE FEASIBILITY OF A JOINT PARTICIPATION WITH THE 

AGUA FRIA DIVISION AND THE CITY OF SURPRISE REFLECTED IN THE PER IS 

NOT AN IN DEPTH ANALYSIS? 

A. No. Mr. Hustead makes the statement that the study presented indicates that the 

participation of one or both of the partners proposed would substantially reduce the cost of 

bringing CAP water to the Sun City West service area as compared to constructing the 

Alternative “A” trunk line. This is incorrect and has no basis in fact. The PER makes no claim 

of that nature. The only claim that the PER makes regarding cost of a joint project (as indicated 

on page E-4) is that, depending on the partners, the 50 life cycle cost to the GSP would be 

between $2.22 million and $2.89 million and the total GSP cost of such alternatives would be 

between $19.20 million and $19.87 million. This is compared to the total 50 year life cycle cost 

of Alternative “A” of $16.46 million which is at least $2.74 million less than the joint project 

cost. 
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Mr. Hustead argues that the PER should have evaluated ajoint option limiting CAP 

deliveries to those that could be made utilizing the existing effluent system in a west to east 

direction. But the objective of the GSP was to deliver the “entire” annual CAP allotment to the 

Sun Cities, not just portions of the allotment. Page C-4 of the PER indicates that Alternative “E” 

was considered as a component of the joint project but for hydraulic reasons and due to the 

system owners’ needs the Alternative is not feasible. 

Along the same lines, Mr. Hustead argues that the booster pump station (required as a 

component of both Alternatives “D” and “E”) should have been analyzed as a part of the cost 

sharing of the joint facility. That statement makes no sense. Both the Agua Fria and City of 

Surprise joint projects would have taken delivery of CAP water by gravity flow as explained on 

page C-2 of the PER. Therefore, only the GSP would require the use of a booster pump station 

to deliver its CAP water and would be the only party in the partnership paying the cost of the 

booster pump station. 

Q. 

A. Yes. 

DOES THAT CONCLUDE YOUR TESTIMONY? 

3099-0043t943289~2 
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1. Purpose 

The ciirreiit version of the Grouzdwater Savings Phc  Pre!iminary Engineering Report 
indicated (on Page A-4) that “without the participation of the two private courses in 
Sun City West, the GSP will not be operationally feasible”. This supplemental report 
takes a closer look at the data to determine if the Groundwater Savings Plan could be 
operationally feasible without the participation of Hillcrest Country Club. 

There were two factors studied which led to the statement in the current report 
indicated above. 

The first factor is the need to fully consume the entire quantity of CAP water allotted 
to Sun City West on an annual basis. 

The second factor is need for volumetric flexibility. Volumetric flexibility is a safety 
mechanism designed into the system by which excess water can be stored or diverted 
from its intended destination should that destination become unavailable, either 
suddenly or over an extended period, to receive that water. 

- -. 
Both of these factors have been restudied and the results of that work are explained 
b e low. 

2. CAP Water Consumption 

The annual CAP water allocation to Sun City West is 2,372 acre feet. The average 
annual irrigation water consumption of all the Recreation Centers of Sun City West 
golf courses plus Hillcrest and Briarwood County Club golf courses is 4,504 acre feet. 
The average annual imgation water consumption of all Recreation Centers of Sun City 
West and Briarwood golf courses is 3,735 acre feet. See the attached Figure No. 1 for 
a graphic representation of the above. 

The annual CAP water allocation to Sun City West would account for 53% of the total 
irrigation needs of the Sun City West golf courses should all the Recreation Centers of 
Sun City West golf courses plus Hillcrest and Briarwood County Club golf courses 
participate in the Groundwater Savings Plan. Should Hillcrest County Club decide to 
not participate, the annual CAP water allocation to Sun City West would account for 
63% of the total irrigation needs of the Sun City West golf courses participating. 
This percentage can be compared to the annual CAP water allocation to Sun City 
which meets 85% of the total irrigation needs of the Recreation Centers of Sun City 
golf courses. 

The proposed average irrigation makeup for Sun City West under the Groundwater 
Savings Plan is shown on attached Figures No. 2 and 3. Figure No. 2 shows the 
irrigation makeup with the Recreation Centers of Sun City West golf courses plus 
Hillcrest and Briarwood County Club golf courses. Figure No. 3 shows the irrigation 
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makeup with the Recreation Centers of Sun City West golf courses plus Briarwood 
County Club golf course (Le. Hillcrest not participating). The figures demonstrate the 
amount of CAP and well water that will be consumed by all participating golf courses 
on a month by month basis. 

As is shown on the attached figures the entire annual Sun City West CAP allocation 
will be consumed whether Hillcrest County Club participates or not. Furthermore, in 
either case the Sun City West CAP allocation is consumed by October each year. This 
leaves two months at the end of the year to irrigate with CAP water should factors 
such as high rainfall prevent the full allocation from being consumed by October. 

3. Volumetric Flexibility 

Volumetric flexibility is a safety mechanism designed into the piping network by 
which excess water andlor pressure can be stored or diverted from its intended 
destination should that destination become unavailable, either suddenly or over an 
extended period, to receive that water. 

An example of the need for extended volumetric flesibility would be a period 
unusually rainy weather. Records indicate that on an average basis golf courses in Sun 
City West use 0.5 inches or less of irrigation water per day during the heaviest 
irrigation month of the year (Le. July). A search of weather records for a rain gauge 
maintained by Mancopa County at Bell Road near Dysart Road indicates 15 
occurrences in the past 5 years of 24 hour rainfall totals of 0.5 inches or more. When a 
large storm occurs, a golf course will require little or no irrigation water. Should a 
storm develop suddenly, it is possible that water would have been ordered or the 
conveyance of that water already begun from CAP for that day. The system operator 
will then have to store that water, possibly in already full lakes in the system, which 
will not be using water for possibly a day or more. 

An example of the need for sudden volumetric flexibility would be a pipe break 
(which would require temporary shut down for repair) or a valve sticking closed at any 
given golf course just as the system operator was conveying water to that course. 

In the event of either of the examples given above the water flow must be stored or 
sent somewhere other than its intended destination so as to prevent the loss of water 
from a pipe break andor to prevent the violation of the CAP’S flow adjustment rules. 
These situations are temporary in nature, lasting for a few hours or up to a day, but 
require immediate, temporary measures to allow the system operator to rebalance the 
system as a whole. 

Major consideration was given to the lake within the Hillcrest Country Club golf 
course as a facility which lends volumetric flexibility to the Sun City West system. 
Since the lake has a large surface area (23.70 acres, the largest in Sun City West), a 
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large quantity of water could be store in or diverted to that lake resulting in only a 
small rise in surface elevation. 

The same consideration was given to the operation of the Sun City West system 
should Hillcrest Country Club chose to not participate. The lakes in the Recreation 
Centers of Sun City West golf courses have a total surface area of 5 1.61 acres and 
Briarwood Country Clubs lakes have a surface area of 4.10 acres for a total of 55.71 
acres. Assuming that no water was used for a 1 day period and that the maximum 
amount of water that the Sun City West piping system can convey in 1 day (10.91 acre 
feet) must be stored withm all of the participating golf course lakes, that storage would 
result in a lake surface elevation rise of 2.35 inches in all of the lakes of the 
participating golf courses. This magnitude of rise is considered tolerable. 

It is also possible to temporarily transfer Sun City West’s water to lakes in Sun City 
which have 102.70 acres of lake surface area (including Viewpoint and Dawn lakes 
which both have surface areas of 37.50 acres). If excess water for Sun City West’s 
allocation was diverted to Sun City lakes, water delivery to Sun City would be 
throttled back after the event that created the need for the diversion had passed until 
Sun City West had h l ly  recovered its diverted volume. This would result in no net 
loss of allocated CAP volume form Sun City West. 

The hydraulic capability of existing Sun City West piping system was reevaluated 
without flow demand from Hillcrest Country Club. Calculations determined that CAP 
water can be delivered to the Recreation Centers of Sun City West and Briarwood 
Country Club at the maximum capacity of the existing piping system with sufficient 
pressure for proper system operation without Hillcrest Country Club participating. 

4. Conclusion 

Based on calculation and considerations indicated above, the implementation of the 
Groundwater Savings Plan in Sun City West will be possible should Hillcrest Country 
Club golf course decide to not participate. Although the participation of the Hillcrest 
Country Club would lend overall flexibility to the system, it is not necessary for the 
operation of the Groundwater Savings Project. 

The entire annual CAP allocation to Sun City West can be consumed by the 
Recreation Centers of Sun City West and Briarwood golf courses during the calendar 
year of the allocation. 

The Sun City West conveyance system to will be provided with adequate volumetric 
flexibility through lake volume to allow for safe and continuous operation. 
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I .  INTRODUCTION & OUALIFICA TIONS. 

Q. PLEASE STATE YOUR NAME, TITLE AND BUSINESS ADDRESS? 

A. My name is David Buras, P.E. My business address is 2141 East Highland 

Avenue, Suite 250, Phoenix, Arizona 85016. 

Q. 

A. 

BY WHOM ARE YOU EMPLOYED AND IN WHAT CAPACITY? 

I am a vice president at HDR Engineering, Inc (HDR). I am also HDR’s Project 

Manager of the Groundwater Savings Project (GSP) design team. 

Q. 

A. 

Q. 

A. 

HOW LONG HAVE YOU BEEN EMPLOYED BY HDR ENGINEERING? 

I have been employed by HDR Engineering for approximately 17 years. 

WHAT ARE YOUR DUTIES AND RESPONSIBILITIES? 

I am the Manager of HDR’s water resources operations in Arizona. Our water 

resources staff prepares a wide range of engineering studies and design documents related to the 

collection, control and conveyance of water resources. Additionally, I serve as project manager 

on select projects, such as this one. 

Q. 

EXPERIENCE? 

A. 

WHAT IS YOUR RELEVANT EDUCATION, TRAINING AND 

I am a graduate of South Dakota State University, with a Bachelors of Science in 

Civil Engineering. I have over 20 years experience in Arizona designing systems for the 

movement of water, such as pipelines, canals, channels, reservoirs, pump stations, detention 

basins and such. I am a Licensed Professional Engineer and a Registered Land Surveyor in the 

State of Arizona. 
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II. THE PER IS A COMPLETE AND ADEQUATE ANALYSIS OF THE GSP. 

Q. WHAT IS THE PURPOSE OF YOUR TESTIMONY IN THIS 

PROCEEDING? 

A. I am providing rebuttal testimony to the direct testimony of Mr. Dennis Hustead 

who testified on behalf of the Sun City Taxpayers Association. 

Q. RESPONDING DIRECTLY TO MR. HUSTEAD’S ALLEGATIONS ON 

PAGES 6 AND 7 OF HIS TESTIMONY, DID YOU OR ANY MEMBER OF YOUR 

PROJECT TEAM ATTEMPT TO “SKEW” DATA OR CALCULATIONS REGARDING 

COSTS OF WATER WHEELING THROUGH THE BEARDSLEY CANAL, 

CONSTRUCTION OR OPERATION COSTS OF A BOOSTER PUMP STATION 

AND/OR RIGHT-OF-WAY COSTS IN FAVOR OF ANY ALTERNATIVE PRESENTED 

IN THE GSP? 

A. Absolutely not. No attempt was made in any way to skew data or calculations 

regarding costs of water wheeling through the Beardsley Canal, construction or operation costs 

of a booster pump station andor right-of-way costs in favor of any alternative presented in the 

GSP. We wrote the PER as an objective preliminary engineering review of the Groundwater 

Savings Project. 

Q. PLEASE ADDRESS THE QUESTIONS ABOUT THE BOOSTER PUMP 

STATION’S COSTS RAISED BY MR. HUSTEAD IN HIS TESTIMONY ON PAGE 21? 

A. On pages 21 -22 of his testimony, Mr. Hustead raises concerns about the life cycle 

costs for the booster pump station contained on pages E-3 and E-4 of the PER as compared to the 

booster station summary on page D-47 of the PER. Mr. Hustead argues that the summaries on 

pages E-3 and E-4 are overstated regarding construction and operation & maintenance costs 

2 
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because they do not coincide with the numbers on page D-47. That issue can be resolved easily 

and does not detract from the PER. 

Basically, the table included on page D-47 of the PER unfortunately includes information 

and numbers from an earlier draft version of the report. The cost summaries on page E-3 and E- 

4 were based on the correct final numbers but page D-47 contains the wrong back-up numbers. 

Page D-47 should have been corrected before issuance of the final version of the PER but we 

mistakenly left those numbers in the report. It bears emphasis that the ultimate calculations 

contained on pages E-3 and E-4 were based on the correct numbers. The correct version of Page 

D-47 is attached as exhibit DB-1. Exhibit DB-1 should have replaced page D-47 in the PER. 

The tables on E-3 and E-4 are summary tables and coincide with attached exhibit DB-1. 

Pages E-3 and E-4 were designed to show simple cost comparisons. As such, we didn't show the 

individual line items for incidental costs such as engineering, contingencies and construction 

administration in these numbers and they were not itemized as in the summaries for each 

alternative. But the summaries contained on pages E-3 and E-4 were calculated from the 

numbers on exhibit DB-1. Those calculations are correctly summarized on pages E-3 and E-4 

and were performed according to accepted engineering calculations and standards. Mr. 

Hustead's concerns about the validity of the PER are not supported by any valid engineering 

calculations. 

Also, the pumping station capital construction cost and the factors applied to the capital 

cost including engineering design, construction administration, admin/legal/financial, and 

contingency (which total to 55% of capital construction cost) are consistent throughout the PER 

&e. Joint Project estimates, and Alternatives By C, and D). Mr. Hustead simply has pointed out a 

typo in the report that does not undermine the engineering analysis in any way. 
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I 

Q. PLEASE ADDRESS THE QUESTIONS ABOUT THE RIGHT-OF-WAY 

COSTS RAISED BY MR. HUSTEAD IN HIS TESTIMONY ON PAGE 22? 

$120,000 

A. The costs reported in the text were from the original investigation done by our 

subconsultant, Universal Field Services (UFS), and represented only the land costs for the 

permanent easement. HDR added to the UFS figures to allow for additional real costs associated 

with property acquisition such as temporary construction easements, title company services, 

appraisal services, legal descriptions, recording fees, etc. The figures shown in the tables should 

therefore be used, not those in the text. The costs indicated should have been itemized as a 

“lump sum” amount rather than the “per square foot” amounts as shown. However the amounts 

shown are valid for all alternatives. 

I 

Alternative Text Page Cost Reported in Table Page 
Reference Text Reference 

A D-12 $50,000 D-13 
B D-14 $49,000 to D-14 

Cost Reported in 
Table 

$100,000 
$1 16,000 

C 
$68,000 

D-15 $60,000 to D-16 $150,000 
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Q.  ON PAGES 27-28 OF HIS TESTIMONY, MR. HUSTEAD IS CRITICAL 

OF THE GSP BASED ON THE APPARENT CONTRADICTION BETWEEN PAGE A-4 

OF THE PER AND THE SUPPLEMENTAL PER. CAN YOU EXPLAIN THE 

CIRCUMSTANCES SURROUNDING THE PER’S STATEMENTS REGARDING 

PARTICIPATION OF HILLCREST AND BRIARWOOD GOLF COURSES? 

A. Yes. Page A-4 of the PER states that “as determined by the analysis conducted by 

the consulting team and presented in this report, without participation of the two private courses 

in Sun City West, the GSP will not be operationally feasible.” Those statements on page A-4 of 

the PER were based on assumptions that Briarwood and Hillcrest country clubs would be project 

participants. As mentioned on page A-4 of the PER, the “ACC ordered Citizens to consider the 

participation of non-Recreation Center courses in the GSP.” We were advised that Briarwood 

and Hillcrest were operational participants in the GSP and that’s why page A-4 contains those 

statements. We simply assumed those courses were necessary. 

In his testimony, Mr. Hustead wrongly implies that HDR specifically calculated and 

analyzed the engineering data regarding operations without Hillcrest Country Club. That is 

simply not the case. As a result, Mr. Hustead improperly assumes a contradiction between the 

PER and Supplemental PER. HDR did not evaluate the underlying engineering data regarding 

project operations without Hillcrest Country Club. 

Q. HAVE YOU REVIEWED MR. JACKSON’S SUPPLEMENTAL 

ENGINEERING REPORT REGARDING THE NECESSITY FOR PARTICIPATION OF 

BOTH COUNTRY CLUB GOLF COURSES IN SUN CITY WEST? 

A. 

the report. 

Yes, I reviewed Mr. Jackson’s supplemental PER and background data underlying 
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Q. DO YOU AGREE WITH THE CONCLUSIONS THAT MR. JACKSON 

REACHED IN HIS SUPPLEMENTAL ENGINEERING REPORT? 

A. Yes, in my view, Mr. Jackson’s supplemental report correctly analyzes the 

engineering data regarding the participation of Hillcrest Country Club. Further, the original PER 

and the Supplemental PER do not conflict on this issue. As Citizens consulting engineer, HDR 

made the statement regarding participation of both country club golf courses in Sun City West in 

the GSP as a conservative opinion to ensure that Citizens would meet the expressed goal of 

always consuming the entire annual CAP allocation and having volumetric flexibility to prevent 

upsets. Since the calculations presented in the Supplemental PER indicate that the GSP will be 

viable without the specific participation of Hillcrest Golf Club, those goals still will be realized 

on the project. 

Q. 

A. Yes, it does. 

DO THIS CONCLUDE YOUR TESTIMONY? 

3099-00431944827 
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EXHIBIT DB-1 

LIFE CYCLE COSTS (OVER 50 YEARS) 
FOR PROPOSED BOOSTER PUMP STATION 

(CORRECTED PAGE 0-47 TO CITIZENS’ PRELIMINARY ENGINEERING REPORT) 



LIFE CYCLE COSTS (OVER 50 YEARS) 
FOR PROPOSED BOOSTER PUMP STATION 

Note: Power Costs were computed by 
assuming 2 pumps run always 314 of the 
year and 1 pump will run always the 
remaining 1/4 of the year. 
Subtotal Equipment $223,430 
Subtotal Structures $72,230 

944829 
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I. INTRODUCTION AND QUALIFICATIONS 

Q. PLEASE STATE YOUR NAME, POSITION, EMPLOYER AND 

BUSINESS ADDRESS. 

A. My name is Keith R. Larson. My business address is 1562 N. Del Webb 

Boulevard, Sun City, Arizona 8535 1. I work for Citizens Water Resources (“Citizens”) as Water 

Resources Manager for Citizens’ water operations in Maricopa, Mohave, and Santa Cruz 

counties in Arizona. I’ve been employed by Citizens since April 2001. 

Q. WHAT ARE YOUR DUTIES AND RESPONSIBILITIES AS CITIZENS’ 

WATER RESOURCES MANAGER? 

A. As Water Resources Manager, I’m responsible for managing the water resources 

available to Citizens’ water properties in Maricopa, Mohave, and Santa Cruz counties. I also 

manage the development and implementation of the SAVEH20 water conservation program. My 

specific duties include ensuring proper and timely filing of annual reports with the Arizona 

Department of Water Resources (ADWR) associated with assured water supply certificates, 

annual water withdrawal and use reports. I am responsible for water rights administration, 

managing Citizens’ subcontracts for CAP water, and all short and long-range water resources 

planning activities. 

Q. PLEASE SUMMARIZE YOUR RELEVANT EDUCATION, TRAINING 

AND PROFESSIONAL EXPERIENCE. 

A. In 1978, I obtained a Bachelor of Science Degree in Watershed Science from 

Utah State University. In 1981, I obtained an M.S. degree in Hydrology from Oregon State 

University. Prior to my employment at Citizens, I worked for the City of Phoenix Water 
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Services Department as the city’s Principal Water Resources Planner from 1988-2001. My 

duties essentially were the same as my current responsibilities with Citizens. Prior to working 

with the City of Phoenix, I was employed by the Arizona Department of Water Resources as 

Water Resources Planner for a period of approximately three years. I was the Lead Planning 

Coordinator for the Second Management Plans for Arizona’s active management area. 

11. BRIEF SUMMARY OF REBUTTAL TESTIMONY. 

Q. PLEASE SUMMARIZE THE PURPOSE AND SCOPE OF YOUR 

REBUTTAL TESTIMONY. 

A. Briefly, my testimony rebuts opinions and testimony offered by Dennis Hustead 

on behalf of Sun City Taxpayers Association related to certain water rights and related issues. 

Specifically, I address Mr. Hustead’s testimony relating to (1) expiration of certain General 

Industrial Use Permits (GIUPs) possessed by participating golf courses, (2) alleged benefits 

derived from the Groundwater Savings Project (GSP) unrelated to the Sun City aquifer and (3) 

stored water and water credits. As set forth below, Mr. Hustead’s testimony is not well-taken on 

these issues. Possible expiration of GIUPS possessed by participating golf courses will have no 

bearing on the success and sufficiency of the GSP. The golf courses have ample water rights to 

exchange for Citizens’ CAP water. Likewise, Mr. Hustead’s testimony relating to other benefit 

to the golf courses stemming from the GSP has no bearing on the GSP. Finally, Citizens’ 

recovery or use of stored water or water credits does not impact the Preliminary Engineering 

Report (PER) or GSP. 
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111. MR. HUSTEAD’S TESTIMONY RELATING TO POSSIBLE EXPIRATION OF 
INDUSTRIAL USE PERMITS POSSESSED BY PARTICIPATING GOLF COURSES IS 

NOT WELL-TAKEN. 

Q. ON PAGES 8-10 OF HIS DIRECT TESTIMONY, MR. HUSTEAD RAISES 

ISSUES RELATING TO EXPIRATION OF GENERAL INDUSTRIAL USE PERMITS 

POSSESSED BY CERTAIN PARTICIPATING GOLF COURSES. DOES MR. 

HUSTEAD RAISE ANY VALID CONCERNS REGARDING THE VIABILITY OF THE 

GSP OR PER ON THAT ISSUE? 

A. No. This issue has been thoroughly researched and addressed. I have reviewed 

and analyzed the issues relating to potential expiration of GIUPs. Even if GIUPs possessed by 

certain participating golf courses are not renewed in 2005 by ADWR, those golf courses may 

exchange their groundwater for all but only 42.27 acre-feet of Sun City West Utility Company’s 

CAP allocation. That 42.27 acre feet shortfall constitutes merely 1.8 percent of the total CAP 

allocation for Sun City West and only 0.6 percent of the total combined CAP water allocation for 

Sun City West and Sun City. While Citizens and the Recreation Centers of Sun City and Sun 

City West desire to use their entire CAP water allotment, a 42.27 acre-feet or 1.8 percent 

shortfall will not jeopardize the Groundwater Savings Project. 

Q. IN CONSIDERING THE GSP CONCEPT, DID THE PARTIES 

ANTICIPATE THE POSSIBLE EXPIRATION OF GENERAL INDUSTRIAL USE 

PERMITS POSSESSED BY THE GOLF COURSES? IF SO, HOW? 

A. Yes. The golf courses of the Recreation Centers of Sun City own a total of 6,609 

acre-feet of Type I1 groundwater rights, which exceeds the average annual use of the Sun City 

golf courses by 1,705 acre-feet per year. That surplus is more than sufficient to make up any 

minimal water rights deficits incurred by the Sun City West Recreation Centers courses during 
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years of average or even above average water use. The parties anticipated the need to share 

surplus water rights, and addressed that issue in the Operating Agreements between Citizens and 

the Recreation Centers of Sun City and Sun City West, and Briarwood Country Club. Those 

Operating Agreements require the Recreation Centers and Briarwood to “pool” their water rights 

to make available, on a year-by-year basis, any surplus rights for use on golf courses that have 

insufficient rights in the event that any GIUPs are not renewed by ADWR. The water rights 

pooling provisions of those Operating Agreements ensure that all participating golf courses will 

have sufficient water supplies and the entire CAP allocations of Sun City and Sun City West are 

used each year. Mr. Hustead’s testimony does not account for these circumstances and lacks 

merit on these water rights issues. 

Q. ARE THERE ANY OTHER MECHANISMS TO ACCOUNT FOR ANY 

GROUNDWATER RIGHT SHORTFALLS? 

A. Yes. Mr. Hustead also fails to address the use of effluent from the Sun City West 

Water Reclamation plant. The Recreation Centers of Sun City West, by contract, have the first 

priority right to all effluent from the reclamation plant. This contract was approved by the 

Commission in Decision No. 61 897. Such effluent water could be provided to the Sun City 

West Recreation Center golf courses through a CAP WatedEffluent water exchange between 

Citizens and the Recreation Centers. Such an exchange would ensure that all participating golf 

courses use their existing effluent water rights and ensure that the entire CAP allocation of Sun 

City West is used by Citizens each year. 
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Q. WHY IS GROUNDWATER RIGHTS POOLING PREFERRED OVER USE 

OF THE EFFLUENT? 

A. Pooling of groundwater rights by the Recreation Centers is preferable for Citizens 

ratepayers because it will enable the continued use of effluent credits by the Sun City Water 

Company and the Sun City West Utilities Company. Use of effluent storage credits allow Sun 

City and Sun City West to offset potential regulatory actions by ADWR related to compliance 

with water conservation requirements. Regulatory actions may be mitigated with recovered 

effluent credits because recovered effluent is not counted against a community’s gallons per 

capita per day (gpcd) conservation target. ADWR compliance actions could include fines 

imposed on Citizens or requiring Citizens to implement specific water conservation programs. 

Those actions could result in direct impacts to ratepayers in the form of mandatory water use 

restrictions, alternative water rate structures to reduce water use, or higher water rates necessary 

to recover costs for conservation programs or additional groundwater use fees that could be 

implemented by the legislature in the future, and which are currently a topic of discussion within 

the Governor’s Water Management Commission. 

Q. ON PAGE 9 OF HIS TESTIMONY, MR. HUSTEAD OPINES THAT 

CITIZENS’ CHARACTERIZATION OF PUMPED WATER AS CAP WATER WILL 

NEGATIVELY IMPACT THE AQUIFER. DO YOU AGREE? 

A. No. This supposition by Mr. Hustead has no basis in fact. Mr. Hustead’s 

testimony on this issue has nothing to do with Citizens’ Preliminary Engineering Report (PER). 

Fundamentally, the PER was not intended to address benefits to the aquifer. That’s because the 

Commission, in Decision No. 62293, expressly found that the proposed GSP and CAP 

water/groundwater exchange will positively benefit the aquifer. Mr. Hustead confuses physical 
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benefits to the aquifer with regulatory benefits associated with compliance with the Groundwater 

Management Act (GMA). Mr. Hustead simply doesn’t understand or overlooks the fact that how 

the water is characterized from a GMA regulatory perspective cannot result in a negative 

hydrologic impact on the aquifer. Put simply, the GSP will result in benefits to the Sun Cities 

aquifer and save groundwater no matter how the water is characterized. Since all water 

conservation requirements set by ADWR for the Sun City Water Company and the Sun City 

West Utilities Company service areas remain in effect as long as any portion of the Utility’s 

water deliveries to its customers is groundwater, potable water demand is essentially constant. 

Likewise, the golf course conservation requirements are unaffected by the water exchange, 

resulting in a constant non-potable water demand. Therefore, every drop of CAP water 

physically delivered to the golf courses reduces groundwater pumping by a like amount and 

benefits the aquifer by the same amount. 

IV. MR. HUSTEAD’S TESTIMONY RELATING TO OTHER BENEFITS OF THE 
GSP HAS NO BEARING ON THE SUFFICIENCY OF THE PER OR THE PROJECT. 

Q. ON PAGES 12-13 OF HIS TESTIMONY, MR. HUSTEAD RAISES ISSUES 

INVOLVING CLAIMED OTHER BENEFITS OF THE GSP UNRELATED TO THE 

BENEFITS TO THE AQUIFER. DOES THAT TESTIMONY HAVE ANY BEARING 

ON ADEQUACY OF THE PER? 

A. Absolutely not. On pages 12-13 of this testimony, Mr. Hustead implies that the 

accuracy, validity, and credibility of the PER and GSP should be questioned because the 

participating golf courses may derive certain other benefits from the GSP. In this testimony, Mr. 

Hustead does not raise any valid engineering or water rights issues. Instead, Mr. Hustead 

insinuates that the PER was undertaken to benefit the golf courses and not the Sun Cities’ 

aquifer. Mr. Hustead has no support for those arguments. For example, Mr. Hustead opines that 
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the Sun City West golf courses must secure a replacement source of water to account for 

expiration of the GIUPs. But the GSP does not solve the Sun City West golf courses’ need to 

secure water rights to replace the General Industrial Use Permits, should they not be renewed by 

ADWR in 2005. Pursuant to the binding agreements between Citizens and the Recreation 

Centers, deliveries of CAP water can only be made pursuant to a water rights exchange. It is a 

water for water exchange. CAP water doesn’t replace the GIUPs. The Sun City West 

Recreation Centers retains the responsibility to secure and maintain sufficient groundwater 

withdrawal or other water rights for exchange purposes. And, in fact, as previously explained, 

the Sun City West Recreation Centers already have secured an alternative supply - effluent water 

from the Sun City West Water Reclamation Plant. Mr. Hustead also makes mention of the fact 

that another benefit accruing to the golf courses is that CAP water is being provided at 80% of 

the cost to pump groundwater. That cost differential does not undermine the GSP or the PER. 

The lower price is to compensate for the adjustments in golf course operation and maintenance 

practices necessary with the introduction of a new water delivery system and new water source. 

The lower price simply offsets additional costs those golf courses will incur. 

Q. ON PAGE 12 OF HIS TESTIMONY, MR. HUSTEAD CONTENDS THAT 

“[IIF ALL THE EFFLUENT GENERATED IN SUN CITY WEST WAS DIRECTLY 

DELIVERED TO GOLF COURSES, APPROXIMATELY 2,800 AF OF PUMPING 

COULD BE ELIMINATED AT NO COSTS TO CITIZENS’ RATEPAYERS.” IS 

DIRECT DELIVERY OF EFFLUENT TO THE GOLF COURSES A VIABLE OPTION 

FOR SUN CITY WEST? 

A. No. Mr. Hustead’s testimony is wrong on these effluent issues because delivering 

2,800 acre-feet of effluent directly to the golf courses instead of maintaining the current practice 
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of recharging effluent for potable use would not benefit the aquifer. The amount of water 

pumped each year from the aquifer in the Sun Cities area for golf course use and deliveries to 

Citizens customers would be the same regardless of whether effluent is directly delivered to the 

golf course or recharged in accordance with current practice. For example, currently, 

approximately 32,500 acre-feet of groundwater is pumped for golf course and potable use in the 

Sun Cities and approximately 2,800 acre-feet of effluent is recharged into the aquifer at the at the 

Sun City West Water Reclamation Plant. The net depletion of the Sun Cities aquifer is 32,500 

acre-feet of pumping less the 2,800 acre-feet of recharge for a net depletion of 29,700 acre-feet. 

Mr. Hustead’s proposal would reduce the actual pumping to 29,700 acre-feet. However, it also 

eliminates the recharge component. The net depletion of the aquifer is still 29,700 acre-feet - 

exactly the same as it is now. Furthermore, the significant regulatory benefits to Sun City Water 

Company and Sun City West Utilities Company ratepayers fkom Citizens’ use of the effluent 

credits to meet potable demand (as earlier described) are lost completely 

Q. ON PAGES 13-14 OF HIS TESTIMONY, MR. HUSTEAD RAISES 

CONCERNS ABOUT THE PER BECAUSE CITIZENS’ RATEPAYERS WILL BEAR 

THE COSTS OF DESIGNING, CONSTRUCTING AND OPERATING THE GSP. ARE 

THESE VALID CONCERNS WITH THE PER? 

A. No. Responsibility for construction and design costs has nothing to do with 

adequacy and sufficiency of the PER. Mr. Hustead implies that the consulting engineer who 

performed the PER did not attempt to design a project in which costs were minimized because 

there was no monetary incentive on the part of the users of the water delivery system. That is an 

unsupported and improper opinion. The basic parameters of the PER were set by the CAP Task 

Force and the Commission in Decision No. 62293. The PER meets all of the requirements 
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placed on it by the Commission. Mr. Hustead also contends that a lack of cost accountability 

was the reason that use of the existing Sun City West effluent distribution system for west to east 

deliveries of CAP water was not considered further. Mr. Hustead is wrong. In reality, the Sun 

City West distribution system simply isn’t capable of delivering CAP water west to east; and, 

Sun City West wouldn’t allow a west to east flow because of the potential future need to use the 

system for effluent deliveries east to west (obviously, the system can’t be used for east to west 

and west to east deliveries at the same time). 

Q. DO YOU AGREE WITH MR. HUSTEAD’S STATEMENT ON PAGE 14 

THAT CITIZENS’ ANNUAL RECOVERY OF EFFLUENT RECHARGED AT THE SUN 

CITY WEST WATER RECLAMATION FACILITY AND RECOVERY OF CAP 

WATER STORED AT THE MAFUCOPA WATER DISTRICT GROUNDWATER 

SAVINGS FACILITY PRODUCE NO NET BENEFIT TO THE AQUIFER? 

A. No. The annual storage and recovery program utilized by Citizens positively 

benefits the aquifer in many ways. Again, Mr. Hustead misconstrues the physical and regulatory 

nature of underground storage and recovery operations in Arizona. He wrongly implies that 

recovering storage credits on an annual basis doesn’t benefit the aquifer. The benefits to the 

aquifer of annual storage and recovery of CAP water are really quite simple to understand and 

are similar to the example provided previously for effluent storage and recovery. It works like 

this. Citizens’ use of wells to meet customer needs in the Sun Cities service areas is relatively 

constant from year to year, regardless of whether CAP water is put into the aquifer by Citizens. 

In 2000, Citizens pumped about 23,500 acre-feet of water from the aquifer to meet it’s customers 

needs. Of that amount, approximately 6,600 acre-feet of the water was recovered credits for 

CAP water stored at the Maricopa Water District Groundwater Savings Facility. The net 
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depletion of the aquifer to meet potable water demands was therefore 16,900 acre-feet. If 

Citizens had not recharged the 6,600 ace-feet of water, the net depletion of the aquifer would 

have been 23,500 acre-feet. The physical benefit to the aquifer is the act of putting the water 

into the ground. Clearly, after storage actions are taken, there is more water in the aquifer than 

there would be had no storage action been taken. However, it should be noted that storage of 

the Sun Cities CAP water allocations in the Maricopa Water District Groundwater Savings 

Facility provide much more indirect benefits to the aquifer than the Groundwater Savings Project 

would because of the Maricopa Water District Facility’s more remote location. 

be emphasized that, in fact, recovery of CAP water storage credits on an annual basis by 

Citizens is required by state statute (A.R.S. 3 45-802.01). 

In should also 

V. MR. HUSTEAD’S TESTIMONY RELATING TO STORED WATER AND 
WATER CREDITS HAS NO BEARING ON THE GSP OR PER. 

Q. ON PAGES 17-18 OF HIS TESTIMONY, MR. HUSTEAD QUESTIONS 

THE PER AND GSP BECAUSE CITIZENS MAY BE RECOVERING OR 

TRANSFERRING STORED WATER AND AVOIDING THE ACCRUAL OF WATER 

CREDITS. DO YOU AGREE? 

A. No. As discussed above, Mr. Hustead again wrongly concludes that Citizens’ 

annual recovery of storage credits constitutes “additional pumping” that results in “additional 

groundwater depletion in the Sun Cities area” and, therefore, violates Decision No. 62293. This 

testimony misses the mark because physical pumping from Citizens’ wells in the Sun Cities 

service areas is unchanged by the regulatory label applied to the water. Citizens has the rights to 

and has no choice but to pump every drop of water needed by its customers. This pumping will 

occur with or without any storage of water. When Citizens stores water, it is clearly a benefit to 

the aquifer. When Citizens, through annual recovery of the stored water, changes the legal 
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character of the pumped water (water that must be pumped with or without storage) to recovered 

CAP water, the hydrologic benefit to the aquifer is unchanged. 

Q. DOES THIS CONCLUDE YOUR REBUTTAL TESTIMONY? 

A. Yes. 

3099-00431944539 
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AGREEMENT FOR EXCHAKGE OF CAP WATER IN SUN CITY 

This Agreement for Exchange of CAP Water in Sun City (“Agreement”) is made 

this 30th day of October, 2000 by SUN CITY WATER COMPANY (“Water Company”), an 

Arizona corporation, and RECREATION CENTERS OF SUN CITY (“Recreation Centers”), an 

Arizona non-profit corporation (“the Parties”). 

I. RECITALS 

A. Water Company entered into a contract entitled “Subcontract Among the United 

States, the Central Arizona Water Consemation District and the Sun City Water Company 

Providing for Water Service, Central Arizona Project,” Contract No. 6-07-30-W0110, dated 

October 24, 1985 (“the CAP Subcontract”), entitling it to 15,835 acre feet of Central Arizona 

Project (“CAP”) water. Subsequently, Water Company accepted assignment of an additional 

380 acre feet of CAP Water from the Town of Youngtown under separate subcontract, Contract 

NO. 8-07-30-WO379. 

B. In 1998, Water Company assigned 9,654 acre feet of its entitlement under the 

CAP Subcontract to Citizens Utilities Company, Aqua Fria Division, resulting in a remaining 

entitlement of 6,561 acre feet for use in the communities of Sun City, Sun City West and 

Youngtown. 

C. In 1999, Water Company assigned rights to 4,189 acre feet of CAP water under 

the CAP Subcontract to Sun City West Utilities Company for use in its service area, resulting in 

Water Company holding rights to 3,809 acre feet of CAP water for use in its service area under 

Contract No. 6-07-30-W0110. Adding the 380 acre feet of CAP water under Contract No. 8-07- 

30-WO379, Water Company now has rights to 4,189 acre feet of CAP water for use in its service 

area. 
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D. In February of 1998, eight community organizations in Sun City, Sun City West 

and Youngtown established the CAP Task Force to determine if the 6,561 acre foot allocation of 

CAP water intended for use in Sun City, Sun City West and Youngtown should be retained, and 

if so, how the water should be used and paid for. 

E. Over a fourteen-week period, the CAP Task Force studied issues such as 

groundwater declines, the availability of alternative water supplies and the impact of 

relinquishing the CAP allocations. 

F. After studying the options for use of CAP water, the CAP Task Force 

recommended that CAP water be retained and used through an arrangement with local golf 

courses. CAP water would be delivered to Sun City and Sun City West through a nonpotable 

pipeline (‘’the Pipeline”) and used to irrigate golf courses that have historically pumped 

groundwater. The CAP Task Force submitted its final report by resolution on May 19, 1998. 

G. This Agreement is intended to (1) provide CAP water to golf courses to replace 

their use of groundwater thereby preserving groundwater supplies under Sun City and benefiting 

the entire community; (2) allow Water Company to utilize its CAP water at substantially less 

cost than building a treatment plant thereby providing the most direct benefit to rate payers at the 

lowest possible cost; and (3) legally convert a portion of Water Company’s groundwater 

pumping into surface water through a water exchange thereby significantly reducing the 

community’s historic reliance on groundwater. 

H. The Parties to this Agreement intend to implement the project through a water 

exchange. Water Company will give CAP Water and Recreation Centers will give groundwater 

in the exchange. 

- 2 -  Doc. #221913 v.07 



I. Sun City Water Company is an Arizona public service corporation within the 

meaning of Article 15, 3 2 of the Arizona Constitution and is authorized to provide water service 

within portions of Maricopa County, Arizona (“the Certificated Area”) pursuant to a certificate 

of convenience and necessity granted by order of the Arizona Corporation Commission (“ACC”) 

and is authorized to withdraw groundwater pursuant to its water service area right (56- 

002038.0000) established under A.R.S. Title 45, Article 6.  

J. Recreation Centers withdraws groundwater pursuant to certain non-irrigation 

grandfathered rights and other withdrawal authorities. 

K. Water Company and Recreation Centers desire to enter into an agreement 

whereby Water Company provides CAP water to Recreation Centers for irrigation of golf 

courses in exchange for the use of groundwater, and Recreation Centers provides groundwater to 

Water Company for potable deliveries in exchange for the use of CAP water. 

L. Recreation Centers acknowledges that in order to effectuate this Agreement, 

Water Company or an affiliated entity will construct the Pipeline to deliver CAP water to 

Recreation Centers‘ golf courses in reliance on Recreation Centers’ commitment to use CAP 

water pursuant to this Agreement. 

M. Water Company desires to use Recreation Centers’ existing water distribution 

system for delivery of CAP water to the golf courses, which will allow Water Company to avoid 

certain costs of building a distribution system. 

NOW, THEREFORE, in consideration of covenants and agreements contained herein, 

the sufficiency of which is hereby acknowledged, the Parties agree as follows: 

11. CAP EXCHANGE AGREEMENT 

Exchange. Water Company and Recreation Centers hereby agree to exchange 

annually up to 4,189 acre feet of Water Company’s CAP water for an equal amount of 

- 3 -  
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Recreation Centers’ groundwater. Pursuant to Arizona law, Water Company will account for the 

groundwater it receives in the exchange as CAP water and Recreation Centers will account for 

the CAP water it receives in the exchange as groundwater. Each party may use the water it 

receives only in the manner in which it may legally use the water it gives in the exchange. 

Exchange Period. The exchange period is the calendar year. 2. 
I 

3. CAP Water Ridits. Water Company will exchange up to 4,189 acre-feet of CAP 

water pursuant to its Municipal and Industrial CAP Subcontract No. 8-07-30-WO379. 

4. Groundwater Rights. Recreation Centers will exchange groundwater pursuant to 

the following water rights: 

Type 2 Grandfathered Rights 

58- 101 683.0000 1,433 acre feet 
58-101 682.0000 848 acre feet 
58-101680.0000 1,428 acre feet 
58-1 0168 1 .OOO 626 acre feet 
58-1 01 679.0001 822 acre feet 
58-101678.0000 1,145 acre feet 
58-0101 677.000 307 acre feet 

For purposes of satisfying the Arizona Department of Water Resource’s requirements for 

exchanging Type 1 rights, and for purposes of this exchange only, the parties hereby recite that 

Recreation Centers has the theoretical right to withdraw groundwater at the locations where 

Water Company will withdraw the exchanged groundwater. This does not allow Recreation 

Centers to use, have any rights to or in any way interfere with Water Company’s use of Water 

Company’s wells. 

5.  Term of Anreement. The initial term of this Agreement runs from the Effective 

Date through December 3 1,2043, which is the date of expiration of the CAP Subcontract. If the 

CAP Subcontract term is extended or renewed, this Agreement, if still in effect, will 
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automatically renew for a period equal to the new term of the CAP Subcontract (together 

referred to herein as “Term”). 

6. Termination of Ameement. 

6.1 

pre-conditions has not occurred. 

Either party may terminate this Exchange if any of the following 

a. The Operating Agreement referenced in section 8 of this 
Agreement has been executed by both parties no later than 
December 3 1,2000. 

b. Arizona Department of Water Resources (“ADWR”) has issued all 
permits or approvals necessary to implement an exchange to 
enable the use of CAP water on Recreation Centers’ golf courses 
no later than March 3 1,200 1. 

c. Recreation Centers has applied for and obtained sufficient 
authority to withdraw groundwater to achieve the purpose of this 
Agreement for the Term of this Agreement no later than 
December 3 1,2000. 

d. The preliminary desigdcost study ordered by the ACC in Decision 
and Order No. 62293 has been approved by the ACC. 

6.2 Except as provided in section 6.1, Recreation Centers may terminate this 

Agreement only in the event of a material breach of this Exchange by Water Company. 

6.3 Water Company may terminate this Exchange for the following reasons: 

a. A material breach by Recreation Centers, including if Recreation 
Centers remains in arrears in the payment of amounts due under 
Paragraph 10 of this Exchange for more than 60 days, which 
termination will be effective 15 days after mailing written notice of 
termination to Recreation Centers. 

b. If Water Company cannot legally continue to deliver CAP water to 
Recreation Centers golf courses, after having made a good faith 
effort to maintain andor obtain the necessary legal authority to do 
so. 

c. If Recreation Centers cannot legally continue to exchange 
groundwater with Water Company, after having made a good faith 
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effort to maintain andor obtain the necessary legal authority to do 
so. 

d. If it becomes necessary for Water Company to use the CAP 
Subcontract water for potable deliveries to the residents of Sun 
City. Before Water Company may terminate this Exchange for 
this purpose, Water Company must give Recreation Centers at 
least two years notice, consult with the Board of Directors of 
Recreation Centers and hold a public information meeting to 
discuss with the community the reasons for changing the use of the 
CAP water. If such a change is made, Water Company may not 
use any water under the CAP Subcontract for the benefit of 
customers located outside of the certificated area of Sun City 
Water Company. 

6.4 If this Agreement is terminated before Water Company has recovered its 

investment in the Pipeline and the Pipeline is no longer being used to benefit Sun City water 

ratepayers, it is the parties’ understanding that the ACC would ultimately determine whether 

Water Company could continue to reflect its investment in the Pipeline in water rates. 

7. Delivery and Acceptance of CAP Water. Water Company will meter and deliver 

to Recreation Centers CAP water for use on its golf courses in the amounts determined pursuant 

to Paragraph 9 of this Agreement. Water Company will deliver the water at the location shown 

in Exhibit A to this Agreement (“Point of Delivery”). In no event is Water Company obligated 

to deliver more than 4,189 acre feet of CAP water in any one year. Recreation Centers agrees to 

accept delivery of the amount of water ordered pursuant to Paragraph 9 of this Agreement and to 

use the water in accordance with the terms of this Agreement. Water Company’s obligation to 

deliver CAP water is subject to Water Company’s ability to receive the CAP water fiom the 

Central Arizona Water Conservation District (“CAWCD’). This Agreement is subject to the 

terms and conditions of the CAP Subcontract and the Master Repayment Contract between the 

CAWCD and the United States, as amended. 
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8. Location of Use. The CAP water delivered to Recreation Centers pursuant to this 

Agreement may be used only at the locations where Recreation Centers has the legal authority to 

use groundwater pursuant to existing authorities to withdraw held by Recreation Centers or any 

additional authorities to withdraw that may be acquired in the future. 

9. Ordering and Delivery of Water. Recreation Centers will order and Water 

Company will deliver the CAP water pursuant to the ordering and delivery procedure set forth in 

the Operating Agreement attached hereto as Exhibit B. The Operating Agreement may be 

amended from time to time by written agreement of both parties without amending this 

Agreement. Water Company is not obligated to deliver water to Recreation Centers until such 

time as construction of the Pipeline is complete. Recreation Centers agrees to use its best efforts 

to use 4,189 acre feet of CAP water on its golf courses each year, consistent with best golf course 

management practices and legal requirements. Nothing in this Agreement shall be construed to 

limit the Association’s legal right to pump groundwater pursuant to its permits if Water 

Company is unable to deliver the amounts of CAP water anticipated by this Agreement. 

10. Payment for Exchanged Water. Recreation Centers must pay Water Company a 

charge per acre foot of water received pursuant to this Agreement (“the Exchange Charge”). The 

Exchange Charge for the first five years of deliveries will be an amount equal to 80% of 

Recreation Centers’ average per acre foot cost of purchased power for pumping groundwater 

during the calendar year prior to the first year Water Company delivers CAP water to Recreation 

Centers. This will be determined by Water Company in an audit of Recreation Centers’ power 

records. Following the end of the fourth full calendar year of deliveries, Water Company will 

audit Recreation Centers’ books and records pertaining to the power costs of pumping 

groundwater and determine what the Recreation Centers’ average per acre foot power cost for 
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pumping groundwater would have been in the fourth year had it been using 100% groundwater. 

The Exchange Charge in the sixth through tenth calendar years will be 80% of this per acre foot 

amount. Recreation Centers agrees to provide any relevant information requested by Water 

Company for the audit and cost determination. Water Company will perform such an audit and 

determination every five years and adjust the Exchange Charge accordingly. Water Company 

will bill Recreation Centers monthly and Recreation Centers must pay the Exchange Charge 

within 30 days of receipt of a bill. If Recreation Centers does not pay the charge within 45 days 

of receipt of the bill, Recreation Centers must pay a late charge of 1.5% per month for each day 

the payment is delinquent beyond the due date. 

11. Additional CAP Water. If Recreation Centers acquires additional CAP water 

after the effective date of this Agreement, Water Company will work with Recreation Centers to 

either 1) include the additional water in the exchange through an amendment to this Agreement 

or a separate agreement, or 2) enter into a new agreement for direct delivery of the CAP water to 

Recreation Centers. 

12. Water Quality. Water Company will deliver water to Recreation Centers suitable 

for use for irrigating golf courses at the Point of Delivery. Recreation Centers is responsible for 

the quality of water after the Point of Delivery. 

13. Water Exchange Notice and Reporting. Water Company will file a Notice of 

Water Exchange as required by A.R.S. 9 45-1051. In addition, both Water Company and 

Recreation Centers will file annual reports on water exchanged pursuant to A.R.S. 0 45-1004 and 

will exchange water in accordance with the exchange agreement and any other legal 

requirements applicable to the exchange. In no event will Recreation Centers use the CAP water 

in a manner in which it was not legally entitled to use the groundwater being exchanged. 
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14.1 Scope. This section governs the resolution of all disputes arising under 

this Agreement. 

14.2 Good Faith Negotiations. The party that believes a dispute exists under 

The this Agreement will first refer the dispute to the Representatives for resolution. 

Representatives of each party will personally meet and attempt in good faith to resolve the 

dispute. If the Representatives cannot resolve the dispute within 14 days, the matter will be 

referred to senior management of Recreation Centers and Water Company for resolution. If 

these persons are unable to resolve the dispute within 7 days thereafter, a party that still believes 

the dispute requires resolution may avail itself of the provisions of section 14.3. 

14.3 Arbitration. If a party still believes a dispute requires resolution, after 

following the procedures of Paragraph 14.2, that party will first give a detailed written notice of 

dispute to the other parties setting forth the nature of the dispute. The Parties will then, upon 

request of any party, be submitted for and settled by binding arbitration administered by AAA 

before a single arbitrator. The arbitrator must have substantial experience with the water utility 

industry. The arbitrator has no power to amend or modify this Agreement. Judgment on the 

award rendered by the arbitrator must be entered in any court with jurisdiction. 

14.4 Other Remedies. The preceding subparagraphs of this Paragraph 14 are 

intended to set forth the primary procedure to resolve all disputes under this Agreement. It is 

expected that all disputes that would traditionally be resolvable by a law court would be 

resolvable under this procedures. However, the Parties recognize certain business relationships 

could give rise to the need for one or more of the Parties to seek equitable remedies from a court 

that were traditionally available from an equity court, such as emergency, provisional or 
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summary relief and injunctive relief, Immediately following the issuance of any such equitable 

relief, the Parties will stay any further judicial proceeding pending arbitration of all underlying 

claims between the Parties. The Parties also recognize that the ACC has primary jurisdiction 

over certain issues that may arise among and between the Parties that relate to the provision of 

public utility service. Accordingly, this Article is not intended to prohibit any party from 

bringing any such issues to the ACC for resolution or from taking any position at the ACC that 

would be inconsistent with or barred by this Agreement or by collateral estoppel, res judicata or 

other issues or fact-preclusive doctrines. 

14.5 Appeal. Within 30 days after the date of the arbitration award, a party 

may appeal to the U S .  District Court for the District of Arizona, if such court has jurisdiction, 

and otherwise to any state court of record in Arizona having jurisdiction, to vacate and remand, 

or modify or correct the arbitration award for any of the grounds specified in the Federal 

Arbitration Act. 

14.6 Confdentialitv. The arbitration proceedings will be conducted in secrecy. 

Except as otherwise agreed by the Parties in writing, (a) the fact of the pending arbitration will 

not be disclosed or confirmed by the Parties or the arbitrator to any person who is not a party to, 

or called to testify at, the proceedings until the arbitration award has been made, (b) the 

proceedings will not be recorded or transcribed in any manner, and (c) all documents, testimony 

and records (other than the contract documents out of which the dispute arises) will be received, 

heard and maintained by the arbitrator in secrecy, available for inspection only by the Parties, 

their attorneys and by experts who must agree, in advance and in writing, to receive all such 

information in secrecy. The secret information will not be described in the arbitration award in 

such manner as to be commercially useful. 
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15. Indemnification. Water Company is not responsible for the control, carriage, 

handling, use, disposal or distribution of any water beyond the Point of Delivery. Each party 

(indemnitor) to this Agreement agrees to indemnify and hold harmless the other party 

(indemnitee) and its governing bodies, agents, directors, officers and employees for, fiom and 

against any loss, damage or liability, including reasonable attorney’s fees, caused by a negligent 

or intentionally Willful action or inaction on the part of the indemnitor and its governing bodies, 

agents, directors, officers and employees, including without limitation, claims for bodily injury, 

illness, death or damage to property. Each party assumes liability for its own negligent or 

intentionally willhl action or inaction arising out of the terms and conditions of this Agreement. 

16. Uncontrollable Forces. Neither party will be considered to be in default in the 

performance of its obligations under this Agreement (other than obligations to make payments 

due hereunder) when a failure of performance is due to Uncontrollable Forces. The term 

“Uncontrollable Force” means any natural or artificial cause beyond the control of a party to this 

Agreement that renders the party unable to perform its obligations, including but not limited to, 

failure of or threat of failure of facilities, flood, earthquake, storm, fire, lightning and other 

natural catastrophes, epidemic, war, riot, civil disturbance or disobedience, strike, labor dispute, 

labor or material shortage, sabotage, government priorities and restraint by court order or public 

authority, and action or inaction by, or failure to obtain the necessary authorizations or approvals 

fiom, any governmental agency or authority, which by exercise of due diligence the party could 

not reasonably have been expected to avoid and which by exercise of due diligence it is unable to 

overcome. Nothing contained herein may be construed to require either party to settle any strike 

or labor dispute in which it is involved. 
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17. General Provisions. 

17.1 Effective Date. TLs Agreement is effective upon execution of the 

Agreement by all parties. 

17.2 Recitals Incomrated. All of the recitals made herein are incorporated by 

reference. 

17.3 Authorized Representatives. Within 30 days after execution of this 

Agreement, each party will designate in writing to the other party an authorized representative 

(“Representative”) and an alternate (“Alternate”) to administer the provisions of this Agreement 

on behalf of the designating parties. An Alternate may act only in the absence of the 

Representative. Written notice of a change of Representative or Alternate must be provided at 

least 30 days before such change becomes effective. Arrangements or understandings of the 

representatives pursuant to this Agreement must be in writing and signed by them, but 

notwithstanding the foregoing, neither the Representatives nor the Alternates have authority to 

amend this Agreement. 

-_ 

17.4 Binding Effect. The provisions of this Agreement inure to the benefit of 

and be binding upon the respective heirs, personal representatives, successors and assigns of the 

Parties, but no assignment or transfer of this Agreement or any interest therein is valid until 

approved in writing by the other party. Such approval may not be unreasonably withheld. 

17.5 Notices. Any notice given pursuant to this Agreement must be in writing 

and be personally delivered or deposited in the United States mail, postage prepaid, certified and 

return receipt requested to the Parties as follows: 
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To Water Company: Sun City Water Company 
P.O. Box 1687 
Sun City, Arizona 85372 
Attn: General Manager 

To Recreation Centers: Recreation Centers of Sun City 
10626 Thunderbird Boulevard 
Sun City, Arizona 8535 1 

Notices are deemed given when personally delivered or, if mailed, five days after the deposit of 

the notice in the U.S. mail. If a notice initiates the running of a time period for the performance 

of, or compliance with, any obligation or duty set forth in this Agreement, the notice must be 

sent certified, return receipt requested. Any party hereto must give written notice of a change of 

address to the other party as provided above. 

17.6 Good Standing; Authority. Each of the Parties represents and warrants to 
I 

the other party: (a) that it is duly formed, validly existing and in good standing under all 

applicable laws; and (b) that the individual(s) executing this Agreement on behalf of the 

respective parties are authorized and empowered to bind the Parties on whose behalf each such 

individual is signing. 
I 

17.7 Exhibits. Any exhibit hereto is incorporated herein by this reference with 

the same force and affect as if fully set forth in the body hereof. 

I 17.8 Attornev’s Fees. If any action is brought by any party with respect to its 

rights under this Agreement, the prevailing party or parties are entitled to reasonable attorney’s 

fees and court costs from the other party or parties as determined by the court. 

17.9 Entire Agreement. The terms, covenants and condition of this Agreement 

constitute the entire agreement between the Parties and no understandings or obligations not 

expressly set forth herein are binding upon them. All prior and contemporaneous agreements, 
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representations and understandings of the Parties, oral or written, on the subject matter of this 

Agreement, are hereby superseded and merged herein. 

17.10 Further Documentation. Each party agrees in good faith to execute, 

deliver, acknowledge or record further or additional documents, approvals or consents as are 

required or desirable in order to fully carry out the intent and purpose of this Agreement. 

17.11 Governing Law. This Agreement is made under and is governed by the 

laws of the State of Arizona. Subject to the provisions of Paragraph 16, all proceedings related 

to this Agreement will be maintained in the courts of the State of Arizona (including the United 

States District Court for the District of Arizona), which courts have jurisdiction over those 

proceedings. 

17.12 Counterparts. This Agreement may be executed in any number of 

counterparts, each of which is an original, but all of which constitute one and the same 

instrument. The signature pages &om one or more counterparts may be removed from such 

counterparts and attached to a single instrument so that the signatures of all parties may be 

physically attached to a single document. 

17.13 Amendments and Modifications. This Agreement may be modified, 

amended, rescinded, cancelled or waived, in whole or in part, only by a written instrument 

executed by all parties. 

17.14 Severability. If any provision of this Agreement is held to be invalid, 

illegal or unenforceable under any applicable statute or rule of law, the provision is deemed null 

and void, but the remainder of this Agreement remains in full force and effect. 

17.15 No Partnershim. The Parties to this Agreement may not be deemed to 

have formed a partnership or joint venture by their execution of this Agreement. The provisions 
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of this Agreement are not intended to be for the benefit of any person, firm, organization or 

corporation not a party hereto and no such person or entity have any rights or cause of action 

under this Agreement. 

17.16 Waiver. No delay in exercising any right or remedy will constitute a 

waiver thereof, and no waiver by any party of the breach of any covenant of this Agreement may 

be construed as a waiver of any preceding or succeeding breach of the same or any other 

covenant or condition of this Agreement. 

17.17 ComDliance with Laws. Recreation Centers agrees to comply with all 

applicable local, state and federal laws and permit requirements specifically including all 

requirements of the Arizona Groundwater Code. 

17.1 8 Books and Records. Recreation Centers must establish and maintain 

books and records pertaining to use of water under this Agreement, including data on water 

received and used and any reports filed with ADWR. Subject to applicable laws and regulations, 

each party to this Agreement has the right during office hours to examine and make copies of 

each other's books and records relating to this Agreement. 

IN WITIc'ESS WHEREOF, the Parties hereto have executed this Agreement on 

the day and year first above written on behalf of Water Company and Recreation Centers by the 

respective company officials. 

SUN CITY WATER COMPANY 
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EXHIBIT A 

LOCATIONS OF USE AND POINTS OF DELIVERY 
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EXHIBIT B 

OPERATING AGREEMENT 

c 
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AGREEMENT FOR EXCHANGE OF CAP WATER IN SUN CITY WEST 

This Agreement for Exchange of CAP Water in Sun City West (“Agreement”) is made 

this i!04 day of oLkd*F , 2000 by SUN CITY WEST UTILITIES COMPANY (“Water 

Company”), an Arizona corporation, and RECREATION CENTERS OF SUN CITY WEST 

(“Recreation Centers”), an Arizona non-profit corporation (“the Parties”). 

I. RECITALS 

A. In February of 1998, eight community organizations in Sun City, Sun City West 

and Youngtown established the CAP Task Force to determine if the 6,561 acre foot allocation of 

Central Arizona Project (“CAP”) water intended for use in Sun City, Sun City West and 

Youngtown (“the Sun Cities”) should be retained, and if so, how the water should be used and 

paid for. 

B. Over a fourteen-week period, the CAP Task Force studied issues such as 

groundwater declines, the availability of alternative water supplies and the impact of 

relinquishing the CAP allocations. 

C. After studying the options for use of CAP water, the CAP Task Force 

recommended that CAP water be retained and used through an arrangement with local golf 

courses. CAP water would be delivered to Sun City and Sun City West through a nonpotable 

pipeline (“the Pipeline”) and used to irrigate golf courses that have historically pumped 

groundwater. The CAP Task Force submitted its fmal report by resolution on May 19, 1998. 

D. Water Company entered into a contract entitled “Subcontract Among the United 

States, the Central Arizona Water Conservation District and the Sun City West Utilities 

Company Providing for Water Service, Central Arizona Project,” Contract No. 0 0 ~ x 3  00002, 
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dated October 26, 1999 (“the CAP Subcontract”), entitling it to 2,372 acre feet of CAP water use 

in its service area. 

E. This Agreement is intended to (1) provide CAP water to golf courses to replace 

their use of groundwater thereby preserving groundwater supplies under Sun City and benefiting 

the entire community; (2) allow Water Company to utilize its CAP water at substantially less 

cost than building a treatment plant thereby providing the most direct benefit to rate payers at the 

lowest possible cost; and (3) legally convert a portion of Water Company‘s groundwater 

pumping into surface water through a water exchange thereby significantly reducing the 

community’s historic reliance on groundwater in the exchange. 

F. The Parties to this Agreement intend to implement the project through a water 

exchange. Water Company will give CAP water and Recreation Centers will give groundwater 

in the exchange. 

G .  Water Company is an Arizona public service corporation within the meaning of 

Article 15, 0 2 of the Arizona Constitution and is authorized to provide water service within 

portions of Maricopa County, Arizona (‘the Certificated Area”) pursuant to a certificate of 

convenience and necessity granted by order of the Arizona Corporation Commission (“ACC”) 

and is authorized to withdraw groundwater pursuant to its water service area right (56- 

002038.0000) established under A.R.S. Title 45, Article 6.  

H. Recreation Centers withdraws groundwater pursuant to certain non-irrigation 

grandfathered rights and other withdrawal authorities. 

I. Water Company and Recreation Centers desire to enter into an agreement 

whereby Water Company provides CAP water to Recreation Centers for irrigation of golf 
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courses in exchange for the use of groundwater, and Recreation Centers provides groundwater to 

Water Company for potable deliveries in exchange for the use of CAP water. 

J. Recreation Centers acknowledges that in order to effectuate this Agreement, 

Water Company or an affiliated entity will construct the Pipeline to deliver CAP water to 

Recreation Centers’ golf courses in reliance on Recreation Centers’ commitment to use CAP 

water pursuant to this Agreement. 

K. Water Company desires to use Recreation Centers’ existing water distribution 

system for delivery of CAP water to the golf courses, which will allow Water Company to avoid 

certain costs of building a distribution system. 

NOW, THEREFORE, in consideration of covenants and agreements contained herein, 

the sufficiency of which is hereby acknowledged, the Parties agree as follows: 

11. CAP EXCHANGE AGREEMENT 

1. Exchange. Water Company and Recreation Centers hereby agree to a legal 

arrangement under Arizona law (A.R.S. 345-1001) called an “exchange.” Pursuant to Arizona 

law, Water Company will annually “give” to Recreation Centers up to 2,372 acre feet of Water 

Company’s CAP water, and Recreation Centers will “give” Water Company an equal amount of 

Recreation Centers’ groundwater. In reality, Recreation Centers will use CAP water delivered to 

it and refrain from pumping groundwater in the amount of CAP water used. In reality, Water 

Company will continue to pump groundwater from its wells in the same amount as it historically 

pumped, but it will be able to account for the groundwater as if it was CAP water up to the 

amount of CAP water delivered to Recreation Centers. The net result will be a reduction in total 

groundwater pumping as a result of the use of CAP water on Recreation Centers’ golf courses. 

Pursuant to Arizona exchange law, Water Company must account for the groundwater it 

“receives” in the exchange as CAP water, and Recreation Centers must account for the CAP 
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water it “receives” in the exchange as groundwater. Each party may use the water it receives 
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only in the manner in which it may legally use the water it gives in the exchange. Therefore, the 

same acreage and water use restrictions that applied to Recreation Centers before the exchange 

will continue to apply after the exchange. 

2. 

3. 

Exchange Period. The exchange period is the calendar year. 

CAP Water Rirzhts. Water Company will exchange up to 2,372 acre-feet of C A P  

water pursuant to its Municipal and Industrial CAP Subcontract No. 00xX300002. 

4. Groundwater Rights. Recreation Centers will exchange groundwater pursuant to 

the following water rights: 

Type 1 Grandfathered Rights 

58-1 17269.0003 4 17.04 acre feet 
58-1 30750.0002 368.50 acre feet 
58-1 11 140.0002 306.38 acre feet 

Tvpe 2 Grandfathered Right 

58-1 10773 753 acre feet 

Groundwater Industrial Use Permits 

59-51 1014.0000 347 acre feet 
59-51 1012.0000 534 acre feet 
59-51 1008.0000 198 acre feet 
59-5 11016.0000 227 acre feet 

For purposes of satisfying the Arizona Department of Water Resource’s requirements for 

exchanging Type 1 rights, and for purposes of this exchange only, the parties hereby recite that 

Recreation Centers has the theoretical right to withdraw groundwater at the locations where 

Water Company will withdraw the exchanged groundwater. This does not allow Recreation 

Centers to use, have any rights to or in any way interfere with Water Company’s use of Water 

Company‘s wells. 



5 .  Term of Agreement. The initial term of this Agreement runs from the Effective 

Date through December 31,2043, which is the date of expiration of the CAP Subcontract. If the 

CAP Subcontract term is extended or renewed, this Agreement, if still in effect, will 

automatically renew for a period equal to the new term of the CAP Subcontract (together 

referred to herein as “Term”). 

. 6, . TermkationofAgreement. 

6.1 Either party may terminate this Agreement if any of the following 

pre-conditions has not occurred. 

a. The Operating Agreement referenced in section 8 of this 
Agreement has been executed by both parties no later than 
December 3 1 , 2000. 

b. Arizona Department of Water Resources (“ADWR”) has issued all 
permits or approvals necessary to implement an exchange to 
enable the use of CAP water on Recreation Centers’ golf courses 
no later than March 3 1 , 2001. 

c. Recreation Centers has applied for and obtained sufficient 
authority to withdraw groundwater to achieve the purpose of this 
Agreement for the Term of this Agreement no later than 
December 3 1 , 2000. 

d. The preliminary desigdcost study ordered by the ACC in Decision 
and Order No. 62293 has been approved by the ACC. 

6.2 Except as provided in section 6.1, Recreation Centers may terminate this 

Agreement only in the event of a material breach of this Agreement by Water Company. I 

6.3 Water Company may terminate this Agreement for the following reasons: 

a. A material breach by Recreation Centers, including if Recreation 
Centers remains in arrears in the payment of amounts due under 
Paragraph 10 of this Exchange for more than 60 days, which 
termination will be effective 15 days after mailing written notice of 
termination to Recreation Centers. 

b. If Water Company cannot legally continue to deliver CAP water to 
Recreation Centers golf courses, after having made a good faith 
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effort to maintain and/or obtain the necessary legal authority to do 
so. 

c. If Recreation Centers cannot legally continue to exchange 
groundwater with Water Company, after having made a good faith 
effort to maintain and/or obtain the necessary legal authority to do 
so. 

d. If it becomes necessary for Water Company to use the CAP 
Subcontract water for potable deliveries to the residents of Sun 
City West. Before Water Company may terminate this Exchange 
for this purpose, Water Company must give Recreation Centers at 
least two years notice, consult with the Board of Directors of 
Recreation Centers and hold a public information meeting to 
discuss with the community the reasons for changing the use of the 
CAP water. If such a change is made, Water Company may not 
use any water under the CAP Subcontract for the benefit of 
customers located outside of the certificated area of Sun City West 
Utilities Company. 

6.4 If this Agreement is terminated before Water Company has recovered its 

investment in the Pipeline and the Pipeline is no longer being used to benefit Sun City West 

water ratepayers, at the first succeeding rate proceeding the ACC will determine whether Water 

Company could continue to reflect its investment in the Pipeline in water rates. 

7. Delivery and Acceptance of CAP Water. Water Company will meter and deliver 

to Recreation Centers CAP water for use on its golf courses in the amounts determined pursuant 

to Paragraph 9 of this Agreement. Water Company will deliver the water at the location shown 

in Exhibit A to this Agreement (“Point of Delivery”). In no event is Water Company obligated 

to deliver more than 2,372 acre feet of CAP water in any one year. Recreation Centers agrees to 

accept delivery of the amount of water ordered pursuant to Paragraph 9 of this Agreement and to 

use the water in accordance with the terms of this Agreement. Water Company’s obligation to 

deliver CAP water is subject to Water Company’s ability to receive the CAP water from the 

Central Arizona Water Conservation District (“CAWCD’). This Agreement is subject to the 
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terms and conditions of the CAP Subcontract and the Master Repayment Contract between the 

CAWCD and the United States, as amended. 

8. Location of Use. The CAP water delivered to Recreation Centers pursuant to this 

Agreement may be used only at the locations where Recreation Centers has the legal authority to 

use groundwater pursuant to existing authorities to withdraw held by Recreation Centers or any 

addifional authorities to withdraw that may be acquired in the future. 

9. Ordering and Delivery of Water. Recreation Centers will order and Water 

Company will deliver the CAP water pursuant to the ordering and delivery procedure set forth in 

the Operating Agreement attached hereto as Exhibit B. The Operating Agreement may be 

amended from time to time by written agreement of both parties without amending this 

Agreement. Water Company is not obligated to deliver water to Recreation Centers until such 

time as construction of the Pipeline is complete. Recreation Centers agrees to use its best efforts 

to use 2,372 acre feet of CAP water on its golf courses each year, consistent with best golf course 

management practices and legal requirements. Nothing in this Agreement shall be construed to 

limit the Association’s legal right to pump groundwater pursuant to its permits if Water 

Company is unable to deliver the amounts of CAP water anticipated by this Agreement. 

Recreation Centers grants Water Company the right to use its existing distribution system. 

Water Company agrees to maintain the pipes and valves used to deliver CAP water during the 

Term of the Agreement. For purposes of this paragraph, maintenance means servicing of pipes 

and valves, repair of leaks, repairs and replacements of individual pipes and valves caused by 

isolated damage or deterioration, but not including capital replacements of major sections or 

components of the system needed to address widespread deterioration or failure of the system 
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due to age, design defects, material failures, subsidence, natural disaster, or other factors which 

would lead to large-scale replacement of entire sections of piping or classes of components. 

10. Payment for Exchanged Water. Recreation Centers must pay Water Company a 

charge per acre foot of water received pursuant to this Agreement (“the Exchange Charge”). The 

Exchange Charge for the first five years of deliveries will be an amount equal to 80% of 

Recreation Centers’ average per acre foot cost of purchased power for pumping groundwater 

during the calendar year prior to the first year Water Company delivers CAP water to Recreation 

Centers. This will be determined by Water Company in an audit of Recreation Centers’ power 

records. Following the end of the fourth full calendar year of deliveries, Water Company will 

audit Recreation Centers’ books and records pertaining to the power costs of pumping 

groundwater and determine what the Recreation Centers’ average per acre foot power cost for 

pumping groundwater would have been in the fourth year had it been using 100% groundwater. 

The Exchange Charge in the sixth through tenth calendar years will be 80% of this per acre foot 

amount. Recreation Centers agrees to provide any relevant information requested by Water 

Company for the audit and cost determination. Water Company will perform such an audit and 

determination every five years and adjust the Exchange Charge accordingly. Water Company 

will bill Recreation Centers monthly and Recreation Centers must pay the Exchange Charge 

within 30 days of receipt of a bill. If Recreation Centers does not pay the charge within 45 days 

of receipt of the bill, Recreation Centers must pay a late charge of 1.5% per month for each day 

the payment is delinquent beyond the due date. 

11. Additional CAP Water. If Recreation Centers acquires additional CAP water 

after the effective date of this Agreement, Water Company will work with Recreation Centers to 

either 1) include the additional water in the exchange through an amendment to this Agreement 
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or a separate agreement, or 2) enter into a new agreement for direct delivery of the CAP water to 

Recreation Centers. 

12. Water Quality. Water Company will deliver water to Recreation Centers suitable 

for use for irrigating golf courses at the Point of Delivery. Recreation Centers is responsible for 

the quality of water after the Point of Delivery. 

13: Water Exchange Notice and Reporting. Water Company will file a Notice of 

Water Exchange as required by A.R.S. 0 45-1051. In addition, both Water Company and 

Recreation Centers will file annual reports on water exchanged pursuant to A.R.S. 4 45-1 004 and 

will exchange water in accordance with the exchange agreement and any other legal 

requirements applicable to the exchange. In no event will Recreation Centers use the CAP water 

in a manner in which it was not legally entitled to use the groundwater being exchanged. - 

14. Construction Plans. Water Company will submit all construction plans related to 

connection of the Pipeline to the distribution system for Recreation Centers’ approval prior to 

beginning any construction. The parties agree to cooperate in coordinating construction on the 

Sun City West distribution system. 

1 5. Dispute Resolution. 

I 

15.1 Scope. This section governs the resolution of all disputes arising under 

this Agreement. 

15.2 Good Faith Negotiations. The party that believes a dispute exists under 

this Agreement will fmt  refer the dispute to the Representatives for resolution. The 

Representatives of each party will personally meet and attempt in good faith to resolve the 

dispute. If the Representatives cannot resolve the dispute within 14 days, the matter will be 

referred to senior management of Recreation Centers and Water Company for resolution. If 



these persons are unable to resolve the dispute within 30 days thereafter, a party that still 

believes the dispute requires resolution may avail itself of the provisions of section 15.3. 

15.3 Arbitration. If a party still believes a dispute requires resolution, after 

following the procedures of Paragraph 15.2, that party will first give a detailed written notice of 

dispute to the other parties setting forth the nature of the dispute. The Parties will then, upon 

request of any party, be submitted for and settled by binding arbitration administered by AAA 

before a single arbitrator. The arbitrator must have substantial experience with the water utility 

industry. The arbitrator has no power to amend or modify this Agreement. Judgment on the 

award rendered by the arbitrator must be entered in any court with jurisdiction. 

15.4 Other Remedies. The preceding subparagraphs of this Paragraph 15 are 

intended to set forth the primary procedure to resolve all disputes under this Agreement. It is 

expected that all disputes that would traditionally be resolvable by a law court would be 

resolvable under this procedures. However, the Parties recognize certain business relationships 

could give rise to the need for one or more of the Parties to seek equitable remedies from a court 

that were traditionally available from an equity court, such as emergency, provisional or 

summary relief and injunctive relief. Immediately following the issuance of any such equitable 

relief, the Parties will stay any fbrther judicial proceeding pending arbitration of all underlying 

claims between the Parties. The Parties also recognize that the ACC has primary jurisdiction 

over certain issues that may arise among and between the Parties that relate to the provision of 

public utility service. Accordingly, this Article is not intended to prohibit any party from 

bringing any such issues to the ACC for resolution or from taking any position at the ACC that 

would be inconsistent with or barred by this Agreement or by collateral estoppel, res judicata or 

other issues or fact-preclusive doctrines. 
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15.5 Appeal. Within 30 days after the date of the arbitration award, a party 

may - appeal to the U.S. District Court for the District of Arizona, if such court has jurisdiction, 

and otherwise to any state court of record in Arizona having jurisdiction, to vacate and remand, 

or modify or correct the arbitration award for any of the grounds specified in the Federal 

Arbitration Act. 

15.6 Confidentialitv. The arbitration proceedings will be conducted in secrecy. 

Except as otherwise agreed by the Parties in writing, (a) the fact of the pending arbitration will 

not be disclosed or confirmed by the Parties or the arbitrator to any person who is not a party to, 

or called to testify at, the proceedings until the arbitration award has been made, (b) the 

proceedings will not be recorded or transcribed in any manner, and (c) all documents, testimony 

and records (other than the contract documents out of which the dispute arises) will be received, 

heard and maintained by the arbitrator in secrecy, available for inspection only by the Parties, 

their attorneys and by experts who must agree, in advance and in writing, to receive all such 

information in secrecy. The secret information will not be described in the arbitration award in 

such manner as to be commercially useful. 

16. Indemnification. Water Company is not responsible for the control, carriage, 

handling, use, disposal or distribution of any water beyond the Point of Delivery. Each party 

(indemnitor) to this Agreement agrees to indemnifj and hold harmless the other party 

(indemnitee) and its governing bodies, agents, directors, officers and employees for, from and 

against any loss, damage or liability, including reasonable attorney’s fees, caused by a negligent 

or intentionally willful action or inaction on the part of the indemnitor and its governing bodies, 

agents, directors, officers and employees, including without limitation, claims for bodily injury, 

Doc. #234935 v.09 - 11 - 



illness, death or damage to property. Each party assumes liability for its own negligent or 

intentionally willful action or inaction arising out of the terms and conditions of this Agreement. 

17. Uncontrollable Forces. Neither party will be considered to be in default in the 

performance of its obligations under this Agreement (other than obligations to make payments 

due hereunder) when a failure of performance is due to Uncontrollable Forces. The term 

“Uncontrollable Force” means any natural or artificial cause beyond the control of a party to this 

Agreement that renders the party unable to perform its obligations, including but not limited to, 

failure of or threat of failure of facilities, flood, earthquake, storm, fire, lightning and other 

natural catastrophes, epidemic, war, riot, civil disturbance or disobedience, strike, labor dispute, 

labor or material shortage, sabotage, government priorities and restraint by court order or public 

authority, and action or inaction by, or failure to obtain the necessary authorizations or approvals 

fkom, any governmental agency or authority, which by exercise of due diligence the party could 

not reasonably have been expected to avoid and which by exercise of due diligence it is unable to 

overcome. Nothing contained herein may be construed to require either party to settle any strike 

or labor dispute in which it is involved. 

18. General Provisions. 

18.1 Effective Date. This Agreement is effective upon execution of the 

Agreement by all parties. 

18.2. Recitals Incorporated. All of the recitals made herein are incorporated by 

reference. 

18.3 Authorized Representatives. Within 30 days after execution of this 

Agreement, each party will designate in writing to the other party an authorized representative 

(“Representative”) and an alternate (“Alternate”) to administer the provisions of this Agreement 
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on behalf of the designating parties. An Alternate may act only in the absence of the 

-.Representative. Written notice of a change of Representative or Alternate must be provided at 

least 30 days before such change becomes effective. Arrangements or understandings of the 

representatives pursuant to this Agreement must be in writing and signed by them, but 

notwithstanding the foregoing, neither the Representatives nor the Alternates have authority to 

amend this Agreement. 

18.4 Binding, Effect. The provisions of this Agreement inure to the benefit of 

and be binding upon the respective heirs, personal representatives, successors and assigns of the 

Parties, but no assignment or transfer of this Agreement or any interest therein is valid until 

approved in writing by the other party. Such approval may not be unreasonably withheld. 

18.5 Notices. Any notice given pursuant to this Agreement must be in writing 

and be personally delivered or deposited in the United States mail, postage prepaid, certified and 

return receipt requested to the Parties as follows: 

To Water Company: Sun City West Utilities Company 
P.O. Box 1687 
Sun City, Arizona 85372 
Attn: General Manager 

To Recreation Centers: Recreation Centers of Sun City West 
19803 RH Johnson Boulevard 
Sun City West, Arizona 85375 

Notices are deemed given when personally delivered or, if mailed, five days after the deposit of 

the notice in the U.S. mail. If a notice initiates the running of a time period for the performance 

of, or compliance with, any obligation or duty set forth in this Agreement, the notice must be 

sent certified, return receipt requested. Any party hereto must give written notice of a change of 

address to the other party as provided above. 
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18.6 Good Standing; Authority. Each of the Parties represents and warrants to 

(a) that it is duly formed, validly existing and in good standing under all 

applicable laws; and (b) that the individual(s) executing this Agreement on behalf of the 

respective parties are authorized and empowered to bind the Parties on whose behalf each such 

individual is signing. 

-the other party: 

18.7 Exhibits. Any exhibit hereto is incorporated herein by this reference with 

the same force and affect as if fully set forth in the body hereof. 

18.8. Attornev’s Fees. If any action is brought by any party with respect to its 

rights under this Agreement, the prevailing party or parties are entitled to reasonable attorney’s 

fees and court costs from the other party or parties as determined by the court. 

18.9 Entire Aaeement. The terms, covenants and condition of this Agreement 

constitute the entire agreement between the Parties and no understandings or obligations not 

expressly set forth herein are binding upon them. All prior and contemporaneous agreements, 

representations and understandings of the Parties, oral or written, on the subject matter of this 

Agreement, are hereby superseded and merged herein. 

18.10 Further Documentation. Each party agrees in good faith to execute, 

deliver, acknowledge or record further or additional documents, approvals or consents as are 

required or desirable in order to fully cany out the intent and purpose of this Agreement. 

18.1 1 Governing Law. This Agreement is made under and is governed by the 

laws of the State of Arizona. Subject to the provisions of Paragraph 16, all proceedings related 

to this Agreement will be maintained in the courts of the State of Arizona (including the United 

States District Court for the District of Arizona), which courts have jurisdiction over those 

proceedings. 
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18.12 Counterparts. This Agreement may be executed in any number of 

counterparts, each of which is an original, but all of which constitute one and the same 

instrument. The signature pages from one or more counterparts may be removed from such 

counterparts and attached to a single instrument so that the signatures of all parties may be 

physically attached to a single document. 

18.13 Amendments and Modifications. This Agreement may be modified, 

amended, rescinded, cancelled or waived, in whole or in part, only by a written instrument 

executed by all parties. 

18.14 Severabiliw. If any provision of this Agreement is held to be invalid, 

illegal or unenforceable under any applicable statute or rule of law, the provision is deemed null 

and void, but the remainder of this Agreement remains in full force and effect. 

18.15 No Partnerships. The Parties to this Agreement may not be deemed to 

have formed a partnership or joint venture by their execution of this Agreement. The provisions 

of this Agreement are not intended to be for the benefit of any person, firm, organization or 

corporation not a party hereto and no such person or entity have any rights or cause of action 

under this Agreement. 

18.16 Waiver. No delay in exercising any right or remedy will constitute a 

waiver thereof, and no waiver by any party of the breach of any covenant of this Agreement may 

be construed as a waiver of any preceding or succeeding breach of the same or any other 

covenant or condition of this Agreement. 

18.17 Compliance with Laws. Recreation Centers agrees to comply with all 

applicable local, state and federal laws and permit requirements specifically including all 

requirements of the Arizona Groundwater Code. 
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18.18 Books and Records. Recreation Centers must establish and maintain 

books and records pertaining to use of water under this Agreement, including data on water 

received and used and any reports filed with ADWR. Subject to applicable laws and regulations, 

each party to this Agreement has the right during office hours to examine and make copies of 

each other’s books and records relating to this Agreement. 

IN WITNESS WHEREOF, the Parties hereto have executed this Agreement on 

the day and year first above written on behalf of Water Company and Recreation Centers by the 

respective company officials. 

SUN CITY WEST UTILITIES COMPANY 

Date: O,hA, do, 2000 

RECREATION CENTERS OF SUN CITY 
WEST 
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EXHIBIT A 

LOCATIONS OF USE AND POINTS OF DELIVERY 
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EXHIBIT B 

OPERATING AGREEMENT 
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AGREEMENT FOR EXCHANGE OF CENTRAL ARIZONA 
PROJECT WATER ON GOLF COURSE 

This Agreement for Exchange of Central Arizona Project Water on Golf Course 

(“Agreement”) is made this lq’hday of &clwb+C , 2000 by SUN CITY WEST 

UTILITIES COMPANY (“Water Company”), an Arizona corporation, and BRIARWOOD 

COUNTRY CLUB (“Brianvood”), an Arizona non-profit corporation (“the Parties”). 

I. RECITALS 

A. In February of 1998, eight community organizations in Sun City, Sun City West 

and Youngtown established the CAP Task Force to determine if the 6,561 acre foot allocation of 

Central Arizona Project (“CAP”) water intended for use in Sun City, Sun City West and 

Youngtown (“the Sun Cities”) should be retained, and if so, how the water should be used and 

paid for. 

B. Over a fourteen-week period, the CAP Task Force studied issues such as 

groundwater declines, the availability of alternative water supplies and the impact of 

relinquishing the CAP allocations. 

C. After studying the options for use of CAP water, the CAP Task Force 

recommended that CAP water be retained and used through an arrangement with local golf 

courses. CAP water would be delivered to Sun City and Sun City West through a nonpotable 

pipeline (“the Pipeline”) and used to imgate golf courses that have historically pumped 

groundwater. The CAP Task Force submitted its final report by resolution on May 19, 1998. 

D. Water Company entered into a contract entitled “Subcontract Among the United 

States, the Central Arizona Water Conservation District and the Sun City West Utilities 

Company Providing for Water Service, Central Arizona Project,” Contract No. OOXX300002, 
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dated October 26, 1999 (“the CAP Subcontract”), entitling it to 2,372 acre feet of CAP water use 

in its service area. 

E. This Agreement is intended to (1) provide CAP water to golf courses to replace 

their use of groundwater thereby preserving groundwater supplies under Sun City West and 

benefiting the entire community; (2) allow Water Company to utilize its CAP water at 

substantially less cost than building a treatment plant thereby providing the most direct benefit to 

rate payers at the lowest possible cost; and (3) legally convert a portion of Water Company’s 

groundwater pumping into surface water through a water exchange thereby significantly 

reducing the community’s historic reliance on groundwater in the exchange. 

F. The Parties to t h s  Agreement intend to implement the project through a water 

exchange. Water Company will give CAP water and Briarwood will give groundwater in the 

exchange. 

G. Water Company is an Arizona public service corporation within the meaning of 

Article 15, 0 2 of the Arizona Constitution and is authorized to provide water service within 

portions of Maricopa County, Arizona (“the Certificated Area”) pursuant to a certificate of 

convenience and necessity granted by order of the Arizona Corporation Commission (“ACC”) 

and is authorized to withdraw groundwater pursuant to its water service area right (56- 

002038.0000) established under A.R.S. Title 45, Article 6 .  

H. Briarwood withdraws groundwater pursuant to certain non-irrigation 

grandfathered rights and other withdrawal authorities. 

I. Water Company and Briarwood desire to enter into an agreement whereby Water 

Company provides CAP water to Briarwood for irrigation of golf courses in exchange for the use 
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of groundwater, and Briarwood provides groundwater to Water Company for potable deliveries 

in exchange for the use of CAP water. 

J. Briarwood acknowledges that in order to effectuate this Agreement, Water 

Company or an affiliated entity will construct the Pipeline to deliver CAP water to Briarwood’s 

golf courses in reliance on Briarwood’s commitment to use CAP water pursuant to this 

Agreement. 

NOW, THEREFORE, in consideration of covenants and agreements contained herein, 

the sufficiency of which is hereby acknowledged, the Parties agree as follows: 

11. CAP EXCHANGE AGREEMENT 

1. Exchange. Water Company and Briarwood hereby agree to a legal arrangement 

under Arizona law (A.R.S. $45-1001) called an “exchange.” Pursuant to Arizona law, Water 

Company will annually “give” to Briarwood up to 818 acre feet of Water Company’s CAP 

water, and Briarwood will “give” Water Company an equal amount of Briarwood’s groundwater. 

In reality, Briarwood will use CAP water delivered to it and refrain from pumping groundwater 

in the amount of CAP water used. In reality, Water Company will continue to pump 

groundwater from its wells in the same amount as it historically pumped, but it will be able to 

account for the groundwater as if it was CAP water up to the amount of CAP water delivered to 

Briarwood. The net result will be a reduction in total groundwater pumping as a result of the use 

of CAP water on Briarwood golf courses. Pursuant to Arizona exchange law, Water Company 

I must account for the groundwater it “receives” in the exchange as CAP water and Briarwood 

must account for the CAP water it “receives” in the exchange as groundwater. Each party may 

use the water it receives only in the manner in which it may legally use the water it gives in the 

exchange. Therefore, the same acreage and water use restrictions that applied to Briarwood 

before the exchange will continue to apply after the exchange. 
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2. Exchange Period. The exchange period is the calendar year. 

3. CAP Water Rights. Water Company will exchange up to 818 acre-feet of CAP 

water pursuant to its Municipal and Industrial CAP Subcontract No. OOXX300002. 

4. Groundwater Rights. Brianvood will exchange groundwater pursuant to the 

following water rights: 

Type 1 Grandfathered Rights 

58-1 17269.0002 484.85 acre feet 

Groundwater Industrial Use Permits 

59-51 1010.0000 333 acre feet 

For purposes of satisfying the Arizona Department of Water Resource’s requirements for 

exchanging Type 1 rights, and for purposes of this exchange only, the parties hereby recite that 

Brianvood has the theoretical right to withdraw groundwater at the locations where Water 

Company will withdraw the exchanged groundwater. This does not allow Brianvood to use, 

have any rights to or in any way interfere with Water Company’s use of Water Company’s wells. 

Term of Agreement. The initial term of this Agreement runs from the Effective 

Date through December 31,2043, which is the date of expiration of the CAP Subcontract. If the 

CAP Subcontract term is extended or renewed, t h s  Agreement, if still in effect, will 

automatically renew for a period equal to the new term of the CAP Subcontract (together 

referred to herein as “Term”). 

5 .  
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6. Termination of Agreement. 

6.1 Either party may terminate this Agreement if any of the following 

pre-conditions has not occurred. 

a. The Operating Agreement referenced in section 9 of this 
Agreement has been executed by both parties no later than 
December 3 1,2000. 

b. Arizona Department of Water Resources (“ADWR”) has issued all 
permits or approvals necessary to implement an exchange to 
enable the use of CAP water on Briarwood’s golf courses no later 
than March 3 1,200 1. 

c. Briarwood has applied for and obtained sufficient authority to 
withdraw groundwater to achieve the purpose of this Agreement 
for the Term of this Agreement no later than December 3 1,2000. 

d. The preliminary desigdcost study ordered by the ACC in Decision 
and Order No. 62293 has been approved by the ACC. 

6.2 Except as provided in section 6.1, Briarwood may terminate this 

Agreement only in the event of a material breach of this Agreement by Water Company. 

6.3 Water Company may terminate this Agreement for the following reasons: 

a. A material breach by Briarwood, including if Briarwood remains 
in arrears in the payment of amounts due under Paragraph 10 of 
this Exchange for more than 60 days, which termination will be 
effective 15 days after mailing written notice of termination to 
Briarwood. 

b. If Water Company cannot legally continue to deliver CAP water to 
Briarwood golf courses, after having made a good faith effort to 
maintain and/or obtain the necessary legal authority. 

c. If Briarwood cannot legally continue to exchange groundwater 
with Water Company, after having made a good faith effort to 
maintain and/or obtain the necessary legal authority. 

d. If it becomes necessary for Water Company to use the CAP 
Subcontract water for potable deliveries to the residents of Sun 
City West. Before Water Company may terminate this Exchange 
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for this purpose, Water Company must give Briarwood at least two 
years notice. 

6.4 If this Agreement is terminated before Water Company has recovered its 

investment in the Pipeline and the Pipeline is no longer being used to benefit Sun City West 

water ratepayers, at the first succeeding rate proceeding the ACC would determine whether 

Water Company could continue to reflect its investment in the Pipeline in water rates. 

7. Delivery and Acceptance of CAP Water. Water Company will meter and deliver 

to Briarwood CAP water for use on its golf courses in the amounts determined pursuant to 

Paragraph 9 of this Agreement. Water Company will deliver the water at the location shown in 

Exhibit A to this Agreement (“Point of Delivery”). In no event is Water Company obligated to 

deliver more than 818 acre feet of CAP water in any one year. Briarwood agrees to accept 

- _  delivery of the amount of water ordered pursuant to Paragraph 9 of this Agreement and to use the 

water in accordance with the terms of this Agreement. Water Company’s obligation to deliver 

CAP water is subject to Water Company’s ability to receive the CAP water from the Central 

Arizona Water Conservation District (“CAWCD”). This Agreement is subject to the terms and 

conditions of the CAP Subcontract and the Master Repayment Contract between the CAWCD 

and the United States, as amended. 

8. Location of Use. The CAP water delivered to Brianvood pursuant to this 

Agreement may be used only at the locations where Briarwood has the legal authority to use 

groundwater pursuant to existing authorities to withdraw held by Briarwood or any additional 

authorities to withdraw that may be acquired in the future. 

9. Ordering and Delivery of Water. Briarwood will order and Water Company will 

deliver the CAP water pursuant to the ordering and delivery procedure set forth in the Operating 

Agreement attached hereto as Exhibit B. The Operating Agreement may be amended from time 
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to time by written agreement of both parties without amending this Agreement. Water Company 

is not obligated to deliver water to Briarwood until such time as construction of the Pipeline is 

complete. Briarwood agrees to use its best efforts to use the amount of CAP water made 

available to it on its golf course each year, consistent with best golf course management practices 

and legal requirements. Nothing in this Agreement shall be construed to limit Briarwood’s legal 

right to pump groundwater pursuant to its permits if Water Company is unable to deliver the 

amounts of CAP water anticipated by this Agreement. 

10. Payment for Exchanged Water. Briarwood must pay Water Company a charge 

per acre foot of water received pursuant to this Agreement (“the Exchange Charge”). The 

Exchange Charge for the first five years of deliveries will be an amount equal to 80% of 

Briarwood’ average per acre foot cost of purchased power for pumping groundwater during the 

calendar year prior to the first year Water Company delivers CAP water to Briarwood. This will 

be determined by Water Company in an audit of Briarwood’ power records. Following the end 

of the fourth full calendar year of deliveries, Water Company will audit Briarwood’s books and 

records pertaining to the power costs of pumping groundwater and determine what the 

Briarwood’s average per acre foot power cost for pumping groundwater would have been in the 

fourth year had it been using 100% groundwater. The Exchange Charge in the sixth through 

tenth calendar years will be 80% of this per acre foot amount. Briarwood agrees to provide any 

relevant information requested by Water Company for the audit and cost determination. Water 

Company will perform such an audit and determination every five years and adjust the Exchange 

Charge accordingly. Water Company will bill Briarwood monthly and Brianvood must pay the 

Exchange Charge within 30 days of receipt of a bill. If Briarwood does not pay the charge 
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within 45 days of receipt of the bill, Briarwood must pay a late charge of 1.5% per month for 

each day the payment is delinquent beyond the due date. 

11. Additional CAP Water. If Briarwood acquires additional CAP water after the 

effective date of this Agreement, Water Company will work with Briarwood to either 1) include 

the additional water in the exchange through an amendment to this Agreement or a separate 

agreement, or 2) enter into a new agreement for direct delivery of the CAP water to Briarwood. 

12. Water Quality. Water Company will deliver water to Briarwood suitable for use 

for imgating golf courses at the Point of Delivery. Briarwood is responsible for the quality of 

water after the Point of Delivery. 

13. Water Exchange Notice and Reporting. Water Company will file a Notice of 

Water Exchange as required by A.R.S. 9 45-1051. In addition, both Water Company and 

Briarwood will file annual reports on water exchanged pursuant to A.R.S. 5 45-1004 and will 

exchange water in accordance with the exchange agreement and any other legal requirements 

applicable to the exchange. In no event will Briarwood use the CAP water in a manner in which 

it was not legally entitled to use the groundwater being exchanged. 

14. Dispute Resolution. 

14.1 Scope. This section governs the resolution of all disputes arising under 

this Agreement. 

14.2 Good Faith Negotiations. The party that believes a dispute exists under 

The this Agreement will first refer the dispute to the Representatives for resolution. 

Representatives of each party will personally meet and attempt in good faith to resolve the 

dispute. If the Representatives cannot resolve the dispute withm 14 days, the matter will be 

referred to senior management of Briarwood and Water Company for resolution. If these 
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persons are unable to resolve the dispute within 30 days thereafter, a party that still believes the 

dispute requires resolution may avail itself of the provisions of section 14.3. 

14.3 Arbitration. If a party still believes a dispute requires resolution, after 

following the procedures of Paragraph 14.2, that party will first give a detailed written notice of 

dispute to the other parties setting forth the nature of the dispute. The Parties will then, upon 

request of any party, be submitted for and settled by binding arbitration administered by AAA 

before a single arbitrator. The arbitrator must have substantial experience with the water utility 

industry. The arbitrator has no power to amend or modify this Agreement. Judgment on the 

award rendered by the arbitrator must be entered in any court with jurisdiction. 

14.4 Other Remedies. The preceding subparagraphs of this Paragraph 14 are 

intended to set forth the primary procedure to resolve all disputes under this Agreement. It is 

expected that all disputes that would traditionally be resolvable by a law court would be 

resolvable under this procedures. However, the Parties recognize certain business relationships 

could give rise to the need for one or more of the Parties to seek equitable remedies from a court 

that were traditionally available from an equity court, such as emergency, provisional or 

summary relief and injunctive relief. Immediately following the issuance of any such equitable 

relief, the Parties will stay any fiu-ther judicial proceeding pending arbitration of all underlying 

claims between the Parties. The Parties also recognize that the ACC has primary jurisdiction 

over certain issues that may arise among and between the Parties that relate to the provision of 

public utility service. Accordingly, t h s  Article is not intended to prohibit any party from 

bringing any such issues to the ACC for resolution or from taking any position at the ACC that 

would be inconsistent with or barred by this Agreement or by collateral estoppel, res judicata or 

other issues or fact-preclusive doctrines. 
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14.5 Appeal. Within 30 days after the date of the arbitration award, a party 

may appeal to the U.S. District Court for the District of Arizona, if such court has jurisdiction, 

and otherwise to any state court of record in Arizona having jurisdiction, to vacate and remand, 

or modify or correct the arbitration award for any of the grounds specified in the Federal 

Arbitration Act. 

14.6 Confidentiality. The arbitration proceedings will be conducted in secrecy. 

Except as otherwise agreed by the Parties in writing, (a) the fact of the pending arbitration will 

not be disclosed or confirmed by the Parties or the arbitrator to any person who is not a party to, 

or called to testify at, the proceedings until the arbitration award has been made, (b) the 

proceedings will not be recorded or transcribed in any manner, and (c) all documents, testimony 

and records (other than the contract documents out of whch the dispute arises) will be received, 

heard and maintained by the arbitrator in secrecy, available for inspection only by the Parties, 

their attorneys and by experts who must agree, in advance and in writing, to receive all such 

information in secrecy. The secret information will not be described in the arbitration award in 

such manner as to be commercially usehl. 

15. Indemnification. Water Company is not responsible for the control, carriage, 

handling, use, disposal or distribution of any water beyond the Point of Delivery. Each party 

(indemnitor) to this Agreement agrees to indemnify and hold harmless the other party 

(indemnitee) and its governing bodies, agents, directors, officers and employees for, from and 

against any loss, damage or liability, including reasonable attorney’s fees, caused by a negligent 

or intentionally willful action or inaction on the part of the indemnitor and its governing bodies, 

agents, directors, officers and employees, including without limitation, claims for bodily injury, 
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illness, death or damage to property. Each party assumes liability for its own negligent or 

intentionally willful action or inaction arising out of the terms and conditions of this Agreement. 

16. Uncontrollable Forces. Neither party will be considered to be in default in the 

performance of its obligations under this Agreement (other than obligations to make payments 

due hereunder) when a failure of performance is due to Uncontrollable Forces. The term 

“UncontroHable Force” means any natural or artificial cause beyond the control of a party to this 

Agreement that renders the party unable to perform its obligations, including but not limited to, 

failure of or threat of failure of facilities, flood, earthquake, storm, fire, lightning and other 

natural catastrophes, epidemic, war, riot, civil disturbance or disobedience, strike, labor dispute, 

labor or material shortage, sabotage, government priorities and restraint by court order or public 

authority, and action or inaction by, or failure to obtain the necessary authorizations or approvals 

from, any governmental agency or authority, which by exercise of due diligence the party could 

not reasonably have been expected to avoid and which by exercise of due diligence it is unable to 

overcome. Nothing contained herein may be construed to require either party to settle any strike 

or labor dispute in which it is involved. 

17. General Provisions. 

17.1 Effective Date. This Agreement is effective upon execution of the 

Agreement by all parties. 

17.2. Recitals Incorporated. All of the recitals made herein are incorporated by 

reference. 

17.3 Authorized Representatives. Within 30 days after execution of this 

Agreement, each party will designate in writing to the other party an authorized representative 

(“Representative”) and an alternate (“Alternate”) to administer the provisions of this Agreement 
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on behalf of the designating parties. An Alternate may act only in the absence of the 

Representative. Written notice of a change of Representative or Alternate must be provided at 

least 30 days before such change becomes effective. Arrangements or understandings of the 

representatives pursuant to this Agreement must be in writing and signed by them, but 

notwithstanding the foregoing, neither the Representatives nor the Alternates have authority to 

amend this Agreement. 

17.4 Binding Effect. The provisions of this Agreement inure to the benefit of 

and be binding upon the respective heirs, personal representatives, successors and assigns of the 

Parties, but no assignment or transfer of this Agreement or any interest therein is valid until 

approved in writing by the other party. Such approval may not be unreasonably withheld. 

17.5 Notices. Any notice given pursuant to this Agreement must be in writing 

and be personally delivered or deposited in the United States mail, postage prepaid, certified and 

return receipt requested to the Parties as follows: 

To Water Company: Sun City West Utilities Company 
P.O. Box 1687 
Sun City, Arizona 85372 
Attn: General Manager 

To Briarwood: Brianvood Country Club 
20800 N. 135th Avenue 
Sun City West, Arizona 85375 
Attn: John Kaufhann, 

General Manager 

Notices are deemed given when personally delivered or, if mailed, five days after the deposit of 

the notice in the U.S. mail. If a notice initiates the running of a time period for the performance 

of, or compliance with, any obligation or duty set forth in this Agreement, the notice must be 

sent certified, return receipt requested. Any party hereto must give written notice of a change of 

address to the other party as provided above. 
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17.6 Good Standing; Authority, Each of the Parties represents and warrants to 

the other party: (a) that it is duly formed, validly existing and in good standing under all 

applicable laws; and (b) that the individualts) executing this Agreement on behalf of the 

respective parties are authorized and empowered to bind the Parties on whose behalf each such 

individual is signing. 

17.7 Exhibits. Any exhibit hereto is incorporated herein by this reference with 

the same force and affect as if fully set forth in the body hereof. 

17.8. Attorney’s Fees. If any action is brought by any party with respect to its 

rights under this Agreement, the prevailing party or parties are entitled to reasonable attorney’s 

fees and court costs fiom the other party or parties as determined by the court. 

17.9 Entire Agreement. The terms, covenants and condition of this Agreement 

constitute the entire agreement between the Parties and no understandings or obligations not 

expressly set forth herein are binding upon them. All prior and contemporaneous agreements, 

representations and understandings of the Parties, oral or written, on the subject matter of this 

Agreement, are hereby superseded and merged herein. 

17.10 Further Documentation. Each party agrees in good faith to execute, 

deliver, acknowledge or record further or additional documents, approvals or consents as are 

required or desirable in order to fully cany out the intent and purpose of this Agreement. 

17.11 Governing Law. This Agreement is made under and is governed by the 

laws of the State of Arizona. Subject to the provisions of Paragraph 16, all proceedings related 

to this Agreement will be maintained in the courts of the State of Arizona (including the United 

States District Court for the District of Arizona), which courts have jurisdiction over those 

proceedings. 
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17.12 Counterparts. This Agreement may be executed in any number of 

counterparts, each of which is an original, but all of which constitute one and the same 

instrument. The signature pages from one or more counterparts may be removed from such 

counterparts and attached to a single instrument so that the signatures of all parties may be 

physically attached to a single document. 

17.13 Amendments and Modifications. This Agreement may be modified, 

amended, rescinded, cancelled or waived, in whole or in part, only by a written instrument 

executed by all parties. 

17.14 Severability. If any provision of this Agreement is held to be invalid, 

illegal or unenforceable under any applicable statute or rule of law, the provision is deemed null 

and void, but the remainder of this Agreement remains in full force and effect. 

17.15 No Partnerships. The Parties to this Agreement may not be deemed to 

have formed a partnership or joint venture by their execution of this Agreement. The provisions 

of this Agreement are not intended to be for the benefit of any person, firm, organization or 

corporation not a party hereto and no such person or entity have any rights or cause of action 

under tlvs Agreement. 

17.16 Waiver. No delay in exercising any right or remedy will constitute a 

waiver thereof, and no waiver by any party of the breach of any covenant of this Agreement may 

be construed as a waiver of any preceding or succeeding breach of the same or any other 

covenant or condition of this Agreement. 

17.17 Compliance with Laws. Briarwood agrees to comply with all applicable 

local, state and federal laws and permit requirements specifically including all requirements of 

the Arizona Groundwater Code. 

Doc. #255984 v.06 
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17.18 Books and Records. Briarwood must establish and maintain books and 

records pertaining to use of water under this Agreement, including data on water received and 

used and any reports filed with ADWR. Subject to applicable laws and regulations, each party to 

this Agreement has the right during office hours to examine and make copies of each other’s 

books and records relating to this Agreement. 

€N WITNESS WHEREOF, the Parties hereto have executed this Agreement on 

the day and year first above written on behalf of Water Company and Briarwood by the 

respective company officials. 

SUN CITY WEST UTILITIES COMPANY 

Date: 

By: 

BRIARWOONOUNTRY CLUB 

By: 
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EXHIBIT A 

LOCATIONS OF USE AND POINTS OF DELIVERY 
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EXHIBIT B 

OPERATING AGREEMENT 



. 
OPERATIXG AGREE3lENT 

This Agreement for Operating Senice in Sun City (“Agreement”) is made this d7jh  day 
of July, 2001 by S L ?  CITY LVATER COMPAhT (“Water Company”), an Arizona 
corporation, and RECREATION CENTERS OF SUN CITY (“Recreation Centers”), an 
Arizona non-profit corporation (“the parties”). 

RECITALS 

A. 

B. 

C. 

D. 

E. 

F. 

G 

H 

Water tompany and Recreation Centers entered into an Agreement for Exchange 
of CAP Water in Sun City, dated October 30, 2000 (“Exchange Agreement“). 

Water Company has entered into a similar agreement for the Exchange of CAP 
water in Sun City West with the Recreation Centers of Sun City West (the “Sun 
Citj \Vest Exchange Agreement”). 

In ordzr to implement the Exchange Agreement. the Sun City West Exchange 
Agreement must also be implemented and certain facilities must be constructed 
and certain operating policies and procedures must be established and 
coordinated. 

N’ater Company or an affiliated entity intends to construct a new pipeline to 
deliver water from CAP canal to the Water Company’s Water Campus (“CAP 
Trunk Pipeline”), in accordance with recommendations of the engineering report 
entitled “Sun City’Sun Citj IVestVoungton n GroundLvater Savings Project”, 
dated August, 2000. 

M’ater Company or an affiliated entit), intends to construct a new non-potable 
n ater distribution system (“Distribution System”) for delivering CAP water from 
its Water Campus to the points of delivery at various golf courses (“Points of 
Delivery”), in accordance with recommendations of the engineering report 
entitled “‘Sun City/Sun City West/Youngtown Groundwater Savings Project”, 
dated August, 2000. 

Water Company shall construct a supervisory control and data acquisition system 
(“SCADA System”) to control, regulate, and meter water deliveries to the various 
golf course Points of Delivery. 

The CAP Trunk Pipeline, Distribution System, SCADA System. and associated 
facilities and appurtenances (“Facilities”) will together transport CAP water from 
CAP canal to the Points of Delivery on the golf courses. 

JVater Company and Recreation Center desire to enter into this A, or eeni en t to 
operate the Facilities and to effect the exchange of C A P  water. 



NOW, THEREFORE, in consideration of coyenants and agreements contained herein, 
the sufficiency of which is hereby acknowledged, the Parties agree as follows: 

1. Facilities Operation and Maintenance: 

1.1 Water Company shall operate and maintain the Facilities. 

1.2 Recreation Centers grants Water Company a right of access to Recreation 
Centers property for the purpose of constructing, operating, and 
maintaining the Facilities. All such access and maintenance shall be in 
cobperation with the Recreation Centers in a manner designed to cause 
minimal interruption to ongoing golf operations. 

2. Operating Methodology 

2.1 Recreation Centers shall meet golf course irrigation demands by utilizing 
available CAP water unless i) demand exceeds the Facilities’ delivery 
capacity of 9.5 cubic feet per second or ii) 4,189 acre feet of CAP water 
has been delivered during the year. 

2.2 Notwithstanding Paragraph 2.1 above, Recreation Centers may pump 
groundwater if Water Company is unable to deliber CAP Water due to 
Facilities outage or other reason and for periodic short-duration pumping 
for pump testing and maintenance activities. 

3. Ordering of Water 

3.1 Each year, not later than September 30, Water Company and Recreation 
Centers shall jointly prepare and approve a schedule of planned CAP 
water deliveries for the follo\ying year (“Water Schedule”). 

3.3 Based upon the Water Schedule, Water Company shall order, schedule 
and otherwise coordinate CAP water deliveries from the Central Arizona 
Project. 

3.3 Recreation Centers shall notify Water Company, in a timely manner, of 
any changes to golf course operations, either planned or unforeseen, which 
could materially affect the Water Schedule. 

4. Delivery of Water 

4.1 CAP water shall be scheduled and delivered by Water Company to the 
Points of Delivery in accordance with the priority established by the 
Recreation Centers. 
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5 .  

6. 

7 .  

8. 

4.2 Water Company shall make CAP water deliveries, based on Recreation 
Centers requests, on a daily cycle with varying delivery times, flow rates 
and duration, so that Recreation Center lake levels are maintained within 
design parameters. 

4.3 Water Company shall, through the SCADA System, monitor and record 
operational parameters for each Point of Delivery, including delivery 
times, flow rates, and lake level. 

Limit of Operational Obligations: Water Company’s operational obligations 
under this Agreement end with its delivery of CAP water at Points of Delivery. 
Subsequent transferhandling of water for irrigation purpose shall be Recreation 
Centers’ obligation. 

Water Rights Pooling; Mutual Cooperation: In the event that, after making its 
best efforts to do so, the Recreation Centers of Sun City West are unable to renew 
any or all of its General Industrial Use Permits (said “GIIJs” being more 
particularly described on Exhibit A hereto). annually, Recreation Centers shall 
lease to Water Company, at no cost, that portion of its Type 2 Grandfathered 
Water Rights (said “Type 2 Rights” being more particularly described on Exhibit 
B hereto) not used by Recreation Centers for irrigation of Recreation Center golf 
courses during the calendar year. Water Company will then sublease the leased 
Type 2 Rights to the Recreation Centers of Sun City West for the sole purpose of 
providing exchangeable groundwater rights to the Recreation Centers of Sun City 
West to allow their exchange of groundwater with U’ater Company or its affiliate 
providinz water senice in Sun City LVest, Arizona in accordance with the Sun 
City West Exchange Agreement. Water Company shall not use the leased Type 2 
Rights for any other purpose than described in this section. 

Term of Agreement: The initial terni of this Agreement runs from the day the 
Facilities become operational through December 31, 2043, which is the date of 
expiration of “Agreement for Exchange of CAP Water in Sun City”, signed 
October 30, 2000 by the Water Company and Recreation Centers. If the CAP 
Exchange Agreement is terminatedlextendedkenewed, the term of this 
Agreement will automatically change to equal the new term of the CAP Exchange 
Agreement. 

Books and Records: 

8.1 The parties shall establish and maintain books and records pertaining to 
purchase, transfer, reporting, and use of water under this Agreement. 
Specific records that must be maintained by each party shall include, but 
are not limited to, the following: 

8.1.1 Water Company shall record: (i)  CAP water ordered each 
yearimonth, day; (i i)  CAP lvater delivered each year rnonth’day b j  



Point of Deiijrerq.; and (iii) operational parameters required under 
Paragraph 4.3. 

I 4 

8.1.2 Recreation Centers shall record: (i)  Usage of each well pump in its 
system, including duration of operation, monthly electricity 
charges and quantities of groundwater pumped. 

8.2 Recreation Centers shall provide data collected and recorded by 
Recreation Centers to Water Company monthly. Water Company shall 
compile Recreation Center data and Water Company data into a monthly 
water usage report that shall be provided to Recreation Centers. 

8.3 Water Company shall prepare an annual water usage report that shall 
include all data necessary to determine quantities of water exchanged and 
any other required data for purposes of annual reporting to the Department 
of Water Resources. Said report shall be provided to Recreation Centers. 
If requested by Recreation Centers, U’ater Company shall prepare annual 
exchange reports and annual groundwater withdrawal and use reports 
required by the Arizona Department of Water Resources for the approval 
and execution by Recreation Centers. Recreation Centers remains 
responsible for all fees and charges related to its annual water withdrawal 
and use reports. 

8.4 Subject to applicable laws and regulations, each party to this Agreement 
has the right during office hours to examine and make copies of each 
other’s books and records relating to this Agreement. 

9. Dispute Resolution 

9.1 Scope. This section governs the resolution of all disputes arising under 
this Agreement. 

9.2 Good Faith Negotiations. The party that believes a dispute exists under 
this Agreement will first refer the dispute to the Representatives for 
resolution. The Representatives of each party will personally meet and 
attempt in good faith to resolve the dispute. If the Representatives cannot 
resolve the dispute within 14 days, the matter will be referred to senior 
management of Recreation Centers and Water Company for resolution. If 
these persons are unable to resolve the dispute within 30 days thereafter, a 
party that still believes the dispute requires resolution may avail itself of 
the provisions of section 9.3. 

9.3 Arbitration. If a party still believes a dispute requires resolution, after 
following the procedures of Paragraph 9.2, that party will first give a 
detailed written notice of dispute to the other parties setting forth the 
nature of the dispute. The Parties will then, upon request of any party, be 



submitted for and settled by binding arbitration administered by AAA 
before a single arbitrator. The arbitrator must have substantial experience 
with the water utility industry. The arbitrator has no power to amend or 
modify this Agreement. Judgment on the award rendered by the arbitrator 
must be entered in any court with jurisdiction. 

9.4 Other Remedies. The preceding subparagraphs of this Paragraph 8 are 
intended to set forth the primary procedure to resolve all disputes under 
this Agreement. It is expected that all disputes that would traditionally be 
resolvable by a law court would be resolvable under this procedure. 
However, the Parties recognize certain business relationships could give 
rise to the need for one or more of the Parties to seek equitable remedies 
from a court that were traditionally available from an equity court, such as 
emergency, provisional or sunmary relief and injunctive relief. 
Immediately follolving the issuance of any such equitable relief, the 
Parties will stay any further judicial proceeding pending arbitration of all 
underlying claims between the Parties. The Parties also recognize that the 
ACC has primary jurisdiction over certain issues that may arise among 
and between the Parties that relate to the provision of public utility 
service. Accordingly, this Article is not intended to prohibit any party 
from bringing any such issues to the ACC for resolution or from taking 
any position at the ACC that would be inconsistent with or barred by this 
Agreement or by collateral estoppel, yes judicata or other issues or fact- 
preclusive doctrines. 

9.5 Appeal. U’ithin 30 days after the date of the arbitration award, a party 
may appeal to the U.S. District Court for the District of Arizona, if such 
court has jurisdiction, and othemise to any state court of record in 
Arizona having jurisdiction, to vacate and remand, or modify or correct 
the arbitration award for any of the grounds specified in the Federal 
Arbitration Act. 

9.6 -Confidentiality. The arbitration proceedings will be conducted in secrecy. 
Except as otherwise agreed by the Parties in Lvriting, (a) the fact of the 
pending arbitration will not be disclosed or confirmed by the Parties or the 
arbitrator to any person who is not a party to, or called to testify at, the 
proceedings until the arbitration award has been made, (b) the proceedings 
will not be recorded or transcribed in m y  manner, and (c) all documents. 
testimony and records (other than the contract documents out of which the 
dispute arises) will be received, heard and maintained by the arbitrator in 
secrecy. available for inspection only by the Parties, their attorneys and by 
experts who must agree, in advance and in writing, to receive all such 
information in secrecy. The secret information will not be described in the 
arbitration award in such manner as to be commercially useful. 



10. Indemnification. Water Company is not responsible for the control, carriage, 
handling, use, disposal or distribution of any water beyond the Point of Delivery. 
Each party (indemnitor) to this Agreement agrees to indemnif4r and hold harmless 
the other party (indemnitee) and its governing bodies, agents, directors, officers 
and employees for, from and against any loss, damage or liability, including 
reasonable attorney’s fees, caused by a negligent or intentionally willhl action or 
inaction on the part of the indemnitor and its governing bodies, agents, directors, 
officers and employees, including without limitation, claims for bodily injury, 
illness, death or damage to property. Each party assumes liability for its own 
negligent or intentionally willful action or inaction arising out of the terms and 
conditions of this Agreement. 

11, Uncontrollable Forces. Neither party will be considered to be in default in the 
performance of its obligations under this Agreement (other than obligations to 
make payments due hereunder) when a failure of performance is due to 
Uncontrollable Forces. The tern1 “Uncontrollable Force” means any natural or 
artificial cause beyond the control of a party to this Agreement that renders the 
party unable to perform its obligations, including but not limited to, failure of or 
threat of failure of facilities. flood, earthquake, storm, fire, lightning and other 
natural catastrophes, epidemic, war, not, civil disturbance or disobedience, strike, 
labor dispute, labor or material shortage, sabotage, government priorities and 
restraint by court order or public authority, and action or inaction by, or failure to 
obtain the necessary authorizations or approvals from, any governmental agency 
or authority, which by exercise of due diligence the party could not reasonably 
have been expected to avoid and which by exercise of due diligence it is unable to 
overcome. Nothing contained herein may be construed to require either party to 
settle any strike or labor dispute in lvhich it is involved. 

- . 

12. General Provisions 

12.1 Effective Date. 
Agreement by all parties. 

Recitals Incorporated. All of the recitals made herein are incorporated by 
reference. 

This Agreement is effective upon execution of the 

- - .  

12.2 

12.3 Authorized Representatives. Within 30 days after execution of this 
Agreement, each party will designate in writing to the other party an 
authorized representative (“Representative”) and an alternate (“Alternate”) 
to administer the provisions of this Agreement on behalf of the 
designating parties. An Alternate may act only in the absence of the 
Representative. Written notice of a change of Representative or Alternate 
must be provided at least 30 days before such change becomes effective. 
Arrangements or understandings of the representatives pursuant to this 
Agreement must be in writing and signed by them, but nohvithstanding the 
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12.3 

12.5 

12.6 

12.7 

12.8 

foregoing, neither the Representatives nor the Alternates have authority to 
amend this Agreement. 

Binding Effect. The provisions of this Agreement inure to the benefit of 
and be binding upon the respective heirs, personal representatives, 
successors and assigns of the Parties, but no assignment or transfer of this 
Agreement or any interest therein is valid until approved in writing by the 
other party. Such approval may not be unreasonably withheld. 

Notices. Any notice given pursuant to this Agreement must be in writing 
and be personally delivered or deposited in the United States mail, postage 
prepaid, certified and return receipt requested to the Parties as follows: 

To Water Company: Sun City Water Company 
P.O. Box 1687 
Sun City, Arizona 85372 
Attn: General Manager 

To Recreation Centers: Recreation Centers of Sun City 
10626 Thunderbird Boulevard 
Sun City, Arizona 8535 1 

Notices are deemed given when personally delivered or, if mailed, five 
days after the deposit of the notice in the U.S. mail. If a notice initiates 
the running of a time period for the performance of, or compliance with, 
any obligation or duty set forth in this Agreement, the notice must be sent 
certified, return receipt requested. Any party hereto must give xvritten 
notice of a change of address to the other party as provided above. 

Good Standing; Authority. Each of the Parties represents and warrants to 
the other party: (a) that it is duly formed, validly existing and in good 
standing under all applicable laws; and (b) that the individualts) executing 
this Agreement on behalf of the respective parties are authorized and 
empowered to bind the Parties on whose behalf each such individual is 
signing. 

Attorney’s Fees. If any action is brought by any party with respect to its 
rights under this Agreement, the prevailing party or parties are entitled to 
reasonable attorney’s fees and court costs from the other party or parties as 
determined by the court. 

Entire Agreement. The terms, covenants and condition of this Agreement 
constitute the entire agreement between the Parties and no understandings 
or obligations not expressly set forth herein are binding upon them. All 
prior and contemporaneous agreements, representations and 



understandings of the Parties, oral or written, on the subject matter of this 
Agreement, are hereby superseded and merged herein. 

12.9 Further Documentation. Each party agrees in good faith to execute, 
deliver, acknowledge or record further or additional documents, approvals 
or consents as are required or desirable in order to fully carry out the intent 
and purpose of this Agreement. 

12.10 Governing Law. This Agreement is made under and is governed by the 
laws of the State of Arizona. Subject to the provisions of Paragraph 8, all 
proceedings related to this Agreement will be maintained in the courts of 
the State of Arizona (including the United States District Court for the 
District of Arizona), which courts have jurisdiction over those 
proceedings. 

12.11 Counterparts. This Agreement may be executed in any number of 
counterparts, each of which is an original, but all of which constitute one 
and the same instrument. The signature pages from one or more 
counterparts may be removed from such counterparts and attached to a 
single instrument so that the signatures of all parties may be physically 
attached to a single document. 

12.12 Amendments and Modifications. This Agreement may be modified, 
amended, rescinded, cancelled or waived, in whole or in part, only by a 
written instrument executed by all parties. 

12.13 Severability. If any provision of this Agreement is held to be invalid, 
illegal or unenforceable under any applicable statute or rule of law, the 
provision is deemed null and void, but the remainder of this Agreement 
remains in full force and effect. 

12.14 -No Partnerships. The Parties to this Agreement may not be deemed to 
have formed a partnership or joint venture by their execution of this 
Agreement. The provisions of this Agreement are not intended to be for 
the benefit of any person, firm, organization or corporation not a party 
hereto and no such person or entity have any rights or cause of action 
under this Agreement. 

12.15 Waiver. No delay in exercising any right or remedy will constitute a 
waiver thereof, and no waiver by any party of the breach of any covenant 
of this Agreement may be construed as a waiver of any preceding or 
succeeding breach of the same or any other covenant or condition of this 
Agreement. 
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RECREATION CENTERS OF SUN CITY 

12.16 Compliance with La\+,s. Recreation Centers agrees to comply with all 
applicable local, state and federal laws and perniit requirements 
specifically including all requirements of the Arizona Groundwater Code. 

IN WITNESS WHEREOF, the Parties hereto have executed this 
Agreement on the day and year first above written on behalf of Water Company and 
Recreation Centers by the respective company officials. 

SUN CITY WATER COMPANY 

Date: I 
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/ -  



10 



. 

Exhibit B 

Recreation Centers of Sun City 
Type 2 Grandfathered Water Rights 

58-1 01 683 .OOOO 1,433 acre feet 
58-101682.0000 848 acre feet 
58-101680.0000 1,428 acre feet 
58-1 01 68 1 .OOO 626 acre feet 
58-1 0 1679.0001 822 acre feet 
58- 101 678.0000 1,145 acre feet 
58-0101 677.000 307 acre feet 
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OPERATING AGREEMENT 

This Agreement for operation of facilities required for the exchange of Central Arizona 
Project (“CAP”) water in Sun City West (“Agreement”) is made this 36 * day of April, 
2001 by SUX ClTY WEST UTILITIES COMPANY (“Water Company”), an Arizona 
corporation, and RECREATION CENTERS OF SUN CITY WEST (“Recreation 
Centers”), an Arizona non-profit corporation (“the parties”). 

A. 

RECITALS 

Water Company and Recreation Centers entered into an Agreement for Exchange 
of CAP Water in Sun City West dated October 20, 2000 (“Exchange 
Agreement”). 

B. 

C. 

D. 

E. 

F. 

G. 

Water Company has entered into similar agreements for the Exchange of CAP 
water in Sun City West with Briarwood Country Club (the “Briarwood Exchange 
Agreement”) and in Sun City with the Recreation Centers of Sun City (the “Sun 
City Exchange Agreement”). 

In order to implement the Exchange Agreement, the Briarwood Exchange 
Agreement and the Sun City Exchange Agreement must also be implemented and 
certain facilities must be constructed and certain operating policies and 
procedures must be established and coordinated. 

Water Company or an affiliated entity intends to construct a new pipeline to 
deliver water from CAP canal to the Water Company’s Water Campus (‘.Cz4P 
Trunk Pipeline”), in accordance with recommendations of the engineering report 
entitled “Sun City,’Sun City WestiYoungtou n Groundkvater Savings Project”, 
dated August, 2000. 

Water Company intends to use Recreation Centers’ existing non-potable u’ater 
distribution system, (“Existing Distribution System”) for delivering CAP water 
from its Water Campus to the points of delivery at various golf courses (“Points 
of Delivery”), in accordance with recommendations of the engineering report 
entitled “Sun City/Sun City WestNoungtown Groundwater Savings Project”, 
dated August, 2000. 

Water Company shall construct a supervisory control and data acquisition system 
(“SCADA System”) to control, regulate, and meter water deliveries to the various 
golf course Points of Delivery. 

The CAP Trunk Pipeline, Existing Distribution System, SCADA System. and 
associated facilities and appurtenances (“Facilities”) will together transport CA4P 
water from CAP canal to the Points of Delivery on the golf courses. 



H. Water Company and Recreation Center desire to enter into this Agreement to 
operate the Facilities and to effect the exchange of CAP water. 

NOLI’, THEREFORE, in consideration of covenants and agreements contained herein, 
the sufficiency of which is hereby acknowledged, the Parties agree as follows: 

1. Facilities Operation and Maintenance 

1.1 

1.2 

Water Company shall operate and maintain the Facilities. 

Notwithstanding Paragraph 1.1. above, Water Company maintenance of 
the Existing Distribution System shall be in accordance with Paragraph 9 
of the Exchange Agreement. 

1.3 Recreation Centers grants Water Company a right of access to Recreation 
Centers property for the purpose of constructing, operating, and 
maintaining the Facilities. All such access and maintenance shall be in 
cooperation with the Recreation Centers in a manner designed to cause 
minimal interruption to ongoing golf operations. 

-. 

2. Operating Methodology 

2.1 Recreation Centers shall meet golf course irrigation demands by utilizing 
available CAP water unless i) demand (including Briarwood County 
Club’s demand) exceeds the Facilities’ delivery capacity of 5.5 cubic feet 
per second or ii) collectively, 2,372 acre feet of CAP water has been 
delivered to Recreation Centers and Brianvood Country Club during the 
year. 

2.2 Notwithstanding Paragraph 2.1 above, Recreation Centers may punip 
groundwater if Water Company is unable to deliver CAP Water due to 
Facilities outage or other reason and for periodic short-duration pumping 
for pump testing and maintenance activities. 

3. Ordering of Water 

3.1 Each year, not later than September 30, Water Company and Recreation 
Centers shall jointly prepare and approve a schedule of planned CAP 
water deliveries for the following year (“Water Schedule”). 

3.2 Based upon the Water Schedule, Water Company shall order, schedule 
and otherwise coordinate CAP water deliveries from the Central Arizona 
Project. 
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4. 

5 .  

6. 

3.3 Recreation Centers shall noti& Water Company, in a timely manner, of 
any changes to golf course operations, either planned or unforeseen, which 
could materially affect the Water Schedule. 

Delivent of Water 

4.1 CAP water shall be scheduled and delivered by Water Company to the 
Points of Delivery in accordance with the priority established by the 
Recreation Centers. 

4.2 Water Company shall make CAP water deliveries, based on Recreation 
Centers requests, on a daily cycle with varying delivery times, flow rates 
and duration, so that Recreation Center lake levels are maintained within 
design parameters. 

4.3 Water Company shall, through the SCADA System, monitor and record 
operational parameters for each Point of Delivery, including deliverq. 
times, flow rates, and lake level. 

Limit of Operational Obligations: Water Company’s operational obligations 
under this Agreement end with its delivery of CAP water at Points of Delivery. 
Subsequent transferhandling of water for irrigation purpose shall be Recreation 
Centers’ obligation. 

Water Rights Pooling; Mutual Cooperation: 

6.1 In the event that, after making its best efforts to do so, Recreation Centers 
is unable to renew any or all of its General Industria? Use Perniits (said 
“GI’Ls” being more particularly described on Exhibit A hereto), annually, 
if and to the extent Water Company is able to lease, at no cost, from the 
Recreation Centers of Sun City, Type 2 Grandfathered kghts  (“Sun City 
Type 2 fights” being more particularly described on Exhibit B hereto), 
Water Company, on an annual basis, shall sublease Sun City Type 2 
fights to Recreation Centers, at no cost, for the sole purpose of providing 
exchangeable groundwater rights to Recreation Centers to allow their 
exchange of groundwater with Water Company in accordance with the 
Exchange Agreement. Water Company’s obligation to sublease Sun City 
Type 2 Rights shall be limited to the quantity of Sun City Type 2 Rights 
actually leased to b’ater Company in a given calendar year. 

6.2 In the event that, after making its best efforts to do so, Briarwood County 
Club is unable to renew its General Industrial Use Permit (b‘GIU“) number 
59-51 1010.0000 in the amount of 333 acre feet, annually, Recreation 
Centers shall lease to Water Company, at no cost, that portion, but not 
more than 333 acre feet, of its Type 2 Grandfathered Water Right (“Type 
2 Right”) number 58-1 10773 not used by Recreation Centers for irrigation 
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7. 

8. 

of Recreation Center golf courses during the calendar year. Water 
Company shall then sublease the leased Type 2 Right to Briamood 
Country Club for the sole purpose of providing exchangeable groundwater 
nghts to Brianvood County Club to allow their exchange of groundwater 
with Water Company in accordance with the Brianvood Exchange 
Agreement. Water Company shall not use the Type 2 Rights for any other 
purpose than described in this section. 

6.3 In the event that, during any given year, Recreation Centers shall not have 
used all of its Type 2 Right or its GIUs, and, in the same year, Recreation 
Centers of Sun City (“Sun City”) shall, for reasons beyond its reasonable 
control, require additional groundwater pumping rights, then Recreation 
Centers agrees to work with Sun City and Water Company to effect a 
reciprocal lease and sublease consistent with the arrangement defined in 
Section 6.1 above to the extent it has unused water rights available. 

Temi of Agreement: The initial term of this Agreement runs from the day the 
Facilities become operational through December 31, 2043, which is the date of 
expiration of “Agreement for Exchange of CAP Water in Sun City West”, signed 
October 20, 2000 by the Kater Company and Recreation Centers. If the CAP 
Exchange Agreement is terminatedjextendedhenewed, the term of this 
Agreement will automatically change to equal the new term of the CAP Exchange 
Agreement. 

Books and Records: 

8.1 The parties shall establish and maintain books and records pertaining to 
purchase, transfer, reporting, and use of water under this Agreement. 
Specific records that must be maintained by each party shall include, but 
are not limited to, the following: 

g.1.1 Water Company shall record: (i) CAP water ordered each 
yeadmontwday; (ii) CAP water delivered each year/month/day by 
Point of Delivery; and (iii) operational parameters required under 
Paragraph 4.3. 

8.1.2 Recreation Centers shall record: (i) Usage of each well pump in its 
system, including duration of operation, monthly electricity 
charges and quantities of groundwater pumped. 

8.2 Recreation Centers shall provide data collected and recorded by 
Recreation Centers to n’ater Company monthly. Water Company shall 
compile Recreation Center data and Water Company data into a monthly 
water usage report that shall be provided to Recreation Centers. 

4 



I 

8.3 Water Company shall prepare an annual water usage report that shall 
include all data necessary to determine quantities of water exchanged and 
any other required data for purposes of annual reporting to the Department 
of Water Resources. Said report shall be provided to Recreation Centers. 
If requested by Recreation Centers, Water Company shall prepare annual 
exchange reports and annual groundwater withdrawal and use reports 
required by the Arizona Department of Water Resources for the approval 
and execution by Recreation Centers. Recreation Centers remains 
responsible for all fees and charges related to its annual water withdrawal 
and use reports. 

Subject to applicable laws and regulations, each party to this Agreement 
has the right during office hours to examine and make copies of each 
other’s books and records relating to this Agreement. 

8.4 

9. Dispute Resolution 

9.1 Scope. This section governs the resolution of all disputes arising under 
this Agreement. 

9.2 Good Faith Negotiations. The party that believes a dispute exists under 
this Agreement will first refer the dispute to the Representatives for 
resolution. The Representatives of each party will personally meet and 
attempt in good faith to resolve the dispute. If the Representatives cannot 
resolve the dispute u.ithin 14 days, the matter will be referred to senior 
management of Recreation Centers and Water Company for resolution. If 
these persons are unable to resolve the dispute within 30 days thereafter, a 
party that still believes the dispute requires resolution may avail itself of 
the provisions of section 9.3. 

9.3 Arbitration. If a party still believes a dispute requires resolution, after 
following the procedures of Paragraph 9.2, that party will first give a 
detailed written notice of dispute to the other parties setting forth the 
nature of the dispute. The Parties will then, upon request of any party, be 
submitted for and settled by binding arbitration administered by AAii 
before a single arbitrator. The arbitrator must have substantial experience 
with the water utility industry. The arbitrator has no power to amend or 
modify this Agreement. Judgment on the award rendered by the arbitrator 
must be entered in any court with jurisdiction. 

9.4 Other Remedies. The preceding subparagraphs of this Paragraph 8 are 
intended to set forth the primary procedure to resolve all disputes under 
this Agreement. It is expected that all disputes that would traditionally be 
resolvable by a law court would be resolvable under this procedure. 
However, the Parties recognize certain business relationships could give 
rise to the need for one or more of the Parties to seek equitable remedies 
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9.5 

9.6 

from a court that were traditionally available from an equity court, such as 
emergency, provisional or summary relief and injunctive relief. 
Immediately following the issuance of any such equitable relief, the 
Parties will stay any further judicial proceeding pending arbitration of all 
underlying claims between the Parties. The Parties also recognize that the 
ACC has primary jurisdiction over certain issues that may arise among 
and between the Parties that relate to the provision of public utility 
service. Accordingly, this Article is not intended to prohibit any party 
fiom bringing any such issues to the ACC for resolution or from taking 
any position at the ACC that would be inconsistent with or barred by this 
Agreement or by collateral estoppel, res judicata or other issues or fact- 
preclusive doctrines. 

Appeal. Within 30 days after the date of the arbitration award, a party 
may appeal to the U.S. District Court for the District of Arizona, if such 
court has jurisdiction, and otherwise to any state court of record in 
Arizona having jurisdiction, to vacate and remand, or modify or correct 
the arbitration award for any of the grounds specified in the Federal 
Arbitration Act. 

Confidentiality. The arbitration proceedings will be conducted in secrecy. 
Except as otherwise agreed by the Parties in writing, (a) the fact of the 
pending arbitration will not be disclosed or confirmed by the Parties or the 
arbitrator to any person who is not a party to, or called to testify at, the 
proceedings until the arbitration award has been made, (b) the proceedings 
will not be recorded or transcribed in any manner, and (c) all documents. 
testimony and records (other than the contract documents out of which the 
dispute arises) will be received, heard and maintained by the arbitrator in 
secrecy, available for inspection only by the Parties, their attorneys and by 
experts who must agree, in advance and in writing, to recei\.e all such 
information in secrecy. The secret information will not be described in the 
arbitration award in such manner as to be commercially useful. 
- .  

10. Indemnification. Water Company is not responsible for the control, carriage, 
handling, use, disposal or distribution of any water beyond the Point of Delivery. 
Each party (indemnitor) to this Agreement agrees to indemnify and hold harmless 
the other party (indemnitee) and its governing bodies, agents, directors, officers 
and employees for, fiom and against any loss, damage or liability, including 
reasonable attorney’s fees, caused by a negligent or intentionally willful action or 
inaction on the part of the indemnitor and its governing bodies, agents, directors, 
officers and employees, including without limitation, claims for bodily injury, 
illness, death or damage to property. Each party assumes liability for its own 
negligent or intentionally willful action or inaction arising out of the terms and 
conditions of this Agreement. 
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11. Uncontrollable Forces. Neither party will be considered to be in default in the 
performance of its obligations under this Agreement (other than obligations to 
make payments due hereunder) when a failure of performance is due to 
Uncontrollable Forces. The term “Uncontrollable Force” means any natural or 
artificial cause beyond the control of a party to this Agreement that renders the 
party unable to perform its obligations, including but not limited to, failure of or 
threat of failure of facilities, flood, earthquake, storm, fire, lightning and other 
natural catastrophes, epidemic, war, riot, civil disturbance or disobedience, strike, 
labor dispute, labor or material shortage, sabotage, government priorities and 
restraint by court order or public authority, and action or inaction by, or failure to 
obtain the necessary authorizations or approvals from, any governmental agency 
or authority, which by exercise of due diligence the party could not reasonably 
have been expected to avoid and which by exercise of due diligence it is unable to 
overcome. Nothing contained herein may be construed to require either party to 
settle any strike or labor dispute in which it is involved. 

12. General Provisions 

12.1 Effective Date. 
Agreement by all parties. 

This Agreement is effective upon execution of the 

12.2 Recitals Incorporated. All of the recitals made herein are incorporated by 
reference. 

12.3 Authorized Representatives. Within 30 days after execution of this 
Agreement, each party will designate in writing to the other party an 
authorized representative (“Representative”) and an alternate (“Alternate”) 
to administer the pro\isions of this Agreement on behalf of the 
designating parties. An Alternate may act only in the absence of the 
Representative. Written notice of a change of Representative or Alternate 
must be provided at least 30 days before such change becomes effective. 
Arrangements or understandings of the representatives pursuant to this 
Agreement must be in writing and signed by them, but notwithstanding the 
foregoing, neither the Representatives nor the Alternates have authority to 
amend this Agreement. 

12.3 Binding Effect. The provisions of this Agreement inure to the benefit of 
and be binding upon the respective heirs, personal representatives, 
successors and assigns of the Parties, but no assignment or transfer of this 
Agreement or any interest therein is valid until approved in writing by the 
other party. Such approval may not be unreasonably withheld. 

12.5 Notices. Any notice given pursuant to this Agreement must be in writing 
and be personally delivered or deposited in the United States mail, postage 
prepaid, certified and return receipt requested to the Parties as follows: 
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12.6 

12.7 

12.8 

12.9 

To Water Company: Sun City West Utilities Company 
P.O. Box 1687 
Sun City, Arizona 85372 
Attn: General Manager 

To Recreation Centers: Recreation Centers of Sun City West 
19803 RH Johnson Boulevard 
Sun City West, Arizona 85375 

Notices are deemed given when personally delivered or, if mailed, five 
days after the deposit of the notice in the U.S. mail. If a notice initiates 
the running of a time period for the performance of, or compliance with, 
any obligation or duty set forth in this Agreement, the notice must be sent 
certified, return receipt requested. Any party hereto must give written 
notice of a change of address to the other party as provided above. 

Good Standing; Authority. Each of the Parties represents and warrants to 
the other party: (a) that it is duly formed, validly existing and in good 
standing under all applicable laws; and (b) that the individual(s) executing 
this Agreement on behalf of the respective parties are authorized and 
empowered to bind the Parties on whose behalf each such individual is 
signing. 

Attorney’s Fees. If any action is brought by any party with respect to its 
rights under this Agreement, the prevailing party or parties are entitled to 
reasonable attorney’s fees and court costs from the other party or parties as 
determined by the court. 

Entire Agreement. The terms, covenants and condition of this Agreement 
constitute the entire agreement between the Parties and no understandings 
or obligations not expressly set forth herein are binding upon them. All 
-prior and contemporaneous agreements, representations and 
understandings of the Parties, oral or written, on the subject matter of this 
Agreement, are hereby superseded and merged herein. 

Further Documentation. Each party agrees in good faith to execute, 
deliver, acknowledge or record hrther or additional documents, approvals 
or consents as are required or desirable in order to fully carry out the intent 
and purpose of this Agreement. 

12.10 Governing Law. This Agreement is made under and is governed by the 
laws of the State of Arizona. Subject to the provisions of Paragraph 8, all 
proceedings related to this Agreement will be maintained in the courts of 
the State of Anzona (including the United States District Court for the 
District of Arizona), which courts have jurisdiction over those 
proceedings. 
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12.11 Counterparts. This Agreement may be executed in any number of 
counterparts, each of which is an original. but all of which constitute one 
and the same instrument. The signature pages from one or more 
counterparts may be removed from such counterparts and attached to a 
single instrument so that the signatures of all parties may be physically 
attached to a single document. 

12.12 Amendments and Modifications. This Agreement may be modified, 
amended, rescinded, cancelled or waived, in whole or in part, only by a 
written instrument executed by all parties. 

12.13 Severability. If any provision of this Agreement is held to be invalid, 
illegal or unenforceable under any applicable statute or rule of law, the 
provision is deemed null and void, but the remainder of this Agreement 
remains in full force and effect. 

12.14 No Partnerships. The Parties to this Agreement may not be deemed to 
have formed a partnership or joint venture by their execution of this 
Agreement. The provisions of this Agreement are not intended to be for 
the benefit of any person, firm, organization or corporation not a party 
hereto and no such person or entity have any rights or cause of action 
under this Agreement. 

12.15 Waiver. No delay in exercising any right or remedy will constitute a 
waiver thereof, and no waiver by any party of the breach of any covenant 
of this Agreement may be construed as a lvaiver of any preceding or 
succeeding breach of the same or any other covenant or condition of this 
Agreement. 

12.16 Compliance with Laws. Recreation Centers agrees to comply with all 
applicable local, state and federal laws and permit requirements 
specifically including all requirements of the Arizona Groundwater Code. 
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IN WITNESS WHEREOF, the Parties hereto have executed this 
Agreement on the day and year first above written on behalf of Water Company and 
Recreation Centers by the respective company officials. 

SLW CITY WEST UTILITIES COMPANY 

Date: By: 
.- 
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Exhibit A 

Recreation Centers of Sun City West 
General Industrial Use Permits 

59-51 1014.0000 347 acre feet 
59-51 1012.0000 534 acre feet 
59-5 1 1008.0000 198 acre feet 
59-51 1016.0000 227 acre feet 
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Exhibit B 

Recreation Centers of Sun City 
Type 2 Grandfathered Water Rights 

58-101683.0000 1,433 acre feet 
58-1 01 682.0000 848 acre feet 
58-101 680.0000 1,428 acre feet 
58-1 01 68 1 .OOO 626 acre feet 
58-101 679.0001 822 acre feet 
58-1 01 678.0000 1,135 acre feet 
58-0101677.000 307 acre feet 
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This AgrMmt for operatien of facilities roquired fix the c x c b g e  of Central Arizona 
Projat (‘C-’) watcr in Sun City Wat  (“Ageemcut’? i s  madc this $)* day of 
Mach; 2001 by SUN ClTY WEST VTILlTLES COMPhW (‘Water Companyl’), an 
Anzona corporation, and BRMRWOOD C0UW”RY CtUS (‘8nnrwoodq}, an Arima 
non-pmfi: corporadon, (‘VIE parties”’). 

RECXTALS 

A. 

B. 

C. 

D. 

E. 

F. 

Water Company and Brjwood fnurcd ino  an Agrccrnent for Exchange of CAP 
Wirer in Sun City West, dacd Dcccmbcr 14,2000 (“Exchange Agreement”). 

Warn C a m p ~ y  has entcrcd into simiInr egrccn;cnrs for the Exchange of CAP 
watcr in Sua City Werl with Rareation CerAers of Sun City Wcst (thc ”sm city 
West Exchanye Agrement") and in Sun City with the Recreation Ccntcrs of Sua 
City (the “Sun City Exchange Agreement”). 

In order IO implement rhc Exchange Agrccmcnr, the Sun City West Exchange 
Agreement and the Sun City Exchangc Awemmnt must &o be hnpiemcntd and 
cenah feilitics must be constructed and ccrtab apctating policies and 
pToscdww mu: be established and ccardinarcd. 

Warn Company or an tffiliatcd enrity intends to w n n m t  a new pipcline to 
deliver water from CAP cmal IO the Watct Company’s Water Campus (“CAP 
Tmnk Pipelinc”). in a c d a n c c  ulirh r e c o m c n d d o s  of the enginrering r q o n  
entitled “Sun Ciry6un City WcstfYounglawn Gruundw ace Savings Prujat”, 
dated Auyss 2000, 

Water G r n p n y  intends u) use an cxirrmg nan-potable water distxibutiou sysrcni 
owllcd by the Rcfnation Centers of Sun City We$\ (“Existiny Disfribution 
Systm’7 for delivaing CAP watts from its Water Campus to thc point of 
delivery d Brioplood’r golf coutsc (“Point of Detivq”), in accordance with 
recornmadations of the engmdng tepon enrfrlcd “Sun CirylSm Ciry 
Wesv‘Youngtown Groundwrtn Savings Watt'', dared August, 2000. 

Water Cornpany shall construct a supervisory cdnrrol end dab aqu$siuon systcn  
(“SCADA Systm’7 to cmlrol, ngulatc, and man water dcliv,erics to thc golf 
couree Point of D t l i Y a Y .  

The CA2 Trunk Pipelme, Existing Dirtribusion S y m ,  SCADA Sysmn, and 
associared facifitiu and qpurtcnanccs vPcilifie#”) will togehn m s p o r t  CAP 
water h m  CAP mal to thc Poini of Delivery on the golfcoursc. 



3 
H. Water Conipany and Briarwood desire to c n m  into this Agrcunnt to opcratc t b C  

. Facilirics and to affect the exchange of CAP waw. 

NOW. THEREFORE, in consideraion of wvcnutts and agr=cmcnts contzhcd h m i n .  
the mufficitncy ofwhich is hcsby rckbawltdged, the Partis agree as follows: 

- 

1. Facilities Operation and Maintenance: 

1.1 Watu Company shall operaic and mainrain rhc Faciliucr. 

1.2 Brimood ~fan!a W m  Company a right of aceas to Briarwood’s 
pmpcrty for the purpo3c Of COnSlr~etinp, opcmtmg. end rnaimaining Ihc 
Facilities. All such access and mainrenv~c shall be schdulcd in 
cooperation wilh Briawood in a manner dcsign:d to w s c  minimal 
intemption to ongoing golf operations. 

2. 

(3 

3, 

2.1 Brivwood shall meel golfeoursc imgntion demands by utilizing avaiiablc 
CAP wet= unlcss i) demand (includmg Rcsrcation Ccntcrs of SUJ City 
West demand) m d s  tbc Facilities’ dcUvcy capacity of 5.5 cubic feel 
pn second or i i )  collacii~ely, 2,372 acre feel of CAP has becn 
delivered \o Bnarwood and Recreation Ccntcn of Sun Ciry West dunag 
the year. 

2.2 Nowithstanding Paragraph 2.1 above, Briarwood may pump groundwater 
if Water Cornpany is unoblt to deliver CAP Water due to Faeilities autrgc 
or other reason and for periodic shortduration pumping for pump testing 
and mintcnance activities. 

Orderins of Water 

3.1 

32 

3.3 

Each year, nor later rhrrn September 30, Watcr Company and Bnvwood 
sbll jointly prepme and approve a schedule of plvlncd CAP water 
ddivenca for the following year (“Water Schedule”). 

B a d  upon the Water Schedule, Water Company shall arder, schedulc 
and olhrrun’se coardinste CAP water deliveries fmm the Central Aritona 
Projet. 

Bnamood ahaU notify Water Company, in a t i d y  mza7ct, of my 
chmgcs to golf c o w  operations, either plmed or unforeseen, which 
wuld ma,tcridly & k t  ihc Wrtcr Schedule, 
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A. Delivery of Water 

5 .  

6 .  

8. 

4.1 Waror Company &ail makc CAP waln delivsrics, based on Briiuwood's 
requests: on P d d y  cycle with vvylng d c l i v q  t i m e  flaw rata uld  
duration, so @at Brianvood lake levels ut maintained %thin design 
p m c t m .  

Water Cornparry shall, through the SCADA System, monitor and rccard 
operational paamertn including dclivery k c s ,  flow rates, and lake level. 

Limit of Opera tionel Obligations: Water Compuny's opcratioaal obligatjons 
under rhir Ageanmr end With its delivery of CAP water 31 Pain1 of Dcljvcxy. 
Subsequent rtansfcrk&Iing of water for irrigation purpose shell be Briwood's 
obligation. 

4 2  

Wata Righu Pooling Mutual Cooperation' In thc event that, aftu making its 
bcst efforts to do so. Bnanvood is unable to meul  its Gamd Indusvial Use - 

Pennit number 59-511010.000 ('GW') in Uc anmuat of 333 acrc feel and i f  
Brimmod h a ,  after the ex& af lrll due diligence, been unable to pur4 AOSC or 
l a c  exchangmble goundwam rigbts to replace irs CN, annually, if md to rhc 
extent Wmer Company js able 10 I-, at DO cost, &urn the Rccrcation Centem of 
Sun City West, a portion of Type 2 Grandfvthaed Righr number 58-110773. 
Wstn Company, on an annual bars, shall sublease raid portion of Sun Civ WCSI 
Typc 2 Right to Briarwood, at no cos:, for ths sole purpose of providing 
exchangeable poundwater rights IO B r i m 0 4  10 allow rheir exchange of 
groundwarn with Water Company in accordance with the Exchange Agreem~~.  
Water Company's obligation to subleasc wid Sun Ciry Wcrl T m  2 Right shall 
be limited to tbc quamiry of d d  Sun Ciry Typc 2 Right w d l y  Icascd to WatCr 
foxpany in a givm calendar year and shall not exceed 333 uttc feet wupl ly ,  

Turn of Agrement: The f i n a l  tnm of this Apctment nrns from the b y  Iht 
Fasilides become opcdonnl throu& December 31. 2043, which is thc date of 
expiration of '*Agreea;rent for Exchange of CAP Water in Sun City Wesf', siped 
k t r u b e r  14,2000 by cbe WaLa Company and Bnuwood. Uthc CAP Exchmgc 
Agrsemcni i s  tmninucd/cxtendad/rtnewed, the Im of thk Agrccrncnt *will 
mtorn&ally change to Oqud h e  new term of the chp Exchan8e Agrccmcnl. 

Boolo and Records: 

8.1 The partics shall asubiisb and maintain books and records pertaining to 
p&aq cnntsfer, reporting, and use of water under thin Ageanat. 
Spec& records Chit mUst be mainrained each party shall mcludc, but 
M not lhicd to, the fcllrowiag: 
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0 

0 

0 
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8.2 

8 3  

8 -4 

7.1.1 Wala Company shill record: (i) CAP watcr e r d d  each 
yw/month/day; iii) CAP water delivered each ycu/moah'dry; 
nnd (is) opennonil p m d m  required under Paragraph 4.3 

7.1 -2 Briuwood shall record: (i) Usage of mch well pump in ils systeni, 
includiag duration of operation. monrbly electricity chargcs and 
quantities of groundwater pumped. 

Brivwood shall provide data collated and recorded by Briarwood to 
Water Company monthly. Water Company shall compile B r i w o o d  data 
and Water Conipnny data inlo a monrhly wntsr usnge reporr that shall be 
provided 10 Bnvwood 

Wetcr Company shall prepnrc an omud wmr wagt report that 5 h d  
include all dah ncccssary to d a d n e  quantities of water crrchmpd md 
any othcr rquircd data for purposes of arinual rcporthg to the Depaflment 
of Wain RCSOUTCCS. Said repon shall be provided to Briuwood. If 
rcqucsted by Briawood, Warn Company shall prepare annual C X C ~ ~ C  

rcpons md annual groundwater withdrawal and use repans izquircd by 
the Arizona DepYDncnl of Warer Resowees for the approval and 
execution by Briarwood. Briarwood remains rcsponsiblc far dl fees and 
charges rclatd to iU annual water withdrawal wd use reports. 

Subjat to ipplic8blc laws and rcgulatiom, each parry 10 this Agrccmml 
has Ihc right during ofice h o w  to marnine md make copies o f  each 
other's books and mor& elating fo this Agccrncnr. 

9. DisDute RcsoIution 

9.1 Scope. This section govcrns thc rcsolu5on of all disputes arising under 
-this Agrsemmt. 

9.2 Good Fiilh Neyotiations. Ihc pany tbat bclicvcsl a dirpulc exists udcr  
this Agreemen\ will first rcfa the dispute to the Represeawives for 
resolution. The Rcptuantativds of each p@y will personidly meet end 
attempt in good frilb EO rcwlvc the dispute. If  the Repmcntativcs c t  
resolve the diqutt within 14 days, the mmer will be e f m c d  to senior 
rn~aganmt Of Bnwood and W a n  Company for Molmion. If hesc 
pmons arc unable to molve the dispute within 30 days thereafter, I party 
thv st!ll believes the dispute nquim resollRion m y  avail itself of the 
provisions of rsriw 8,3. 

Arbitndan. Lf a party still believes a diQute requirrs tesoludon. after 
following thc proccdum of Paragnph 8.2, that pafty will firsr givc a 
dotailed winen notice of dispute to thc o t h a  parties retting hrth th: 

9.3 

A 
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9.4 

0 

0 

9.5 

3.1 

name ofthe dispute. The Panies will then. upon rcqucst of any pany, b: 
submirtcd for and sct:lcd by bivding arbirradon adminisreEd by A44 
before 1 smgle Prbiuator. Thc arbitrator must have s u b ~ n t i a l  crpericnce 
with the water utili& indusuy. fbc arbivstot has no power to amend or 
modify ll6s Agrement. Judgment on the award rendered by chc arbhatar 
must bc atered in my court with jurisdiction. 

Ohcr Rernodiu. Thc ptcccding subparagraphs of this Parapaph 8 are 
ktcndcd to $61 forth the primary practdure to resolve d1 disputes under 
this Agncmtm. It is orpeered that all dispuler that would mditiodly be 
resolvable by law court would be resolvable undm this procedure. 
However, the Parties rccognizc certain busbcsa rclationships could give 
rise to the need for one or more of thc Panics to seck cquirablc remedies 
fioni a coun that wetc traditionally aMilablt from an quity cous, such OS 
emergency, provisional or srnnmary rclicf end i n j u r d v c  re!icf. 
Immediately following the issuance of any such quiiablt relid. the 
Partics will stay any furtha judicial profeeding pending d j t r u i o n  of all 
undcrlyirig claim bctwcca the Partier. The Parties also recognize that rhe 
ACC has primary jurisdiction OVK ccrtah h c s  thar may arise m o n g  
and between the Panics that rcluc to the prolidon of public utility 
service. Accordingly, rhis Aniclc is not imended to prohibit my party 
from bringing 'my such issues IO tbc ACC for resolution or h r n  taking 
any position at b e  ACC that would be inconsistar with or b a m d  by &is 
Agreement or by cbllatcral csloppcl, t e ~ j u d i c d u  or othn ;sues or fact- 
preclusive doctrines. 

Appcal. Withh 30 days a h r  ihe date of the arbittitian award, 8 p a y  
may appeal to the US. Dinrkt Cowl for tbc Diraicf of Arizona, if such 
coun has jurisdicu'cn, snd orhenvise to any SUKC court of record in 
Arizona having jurisdiction. to vacate and rem&, or modify or C O ~ Z  

h e  arbitmion award for sny of the grounds specified in thc Fcdcrd 
Arbitration Act. 

Confidentiality. The arbitration procdngs will be conducted in secrecy. 
Except as orberwise agreed by the Parties in vriting, (a) the fscs of the 
pcading aibitdan will not k disclosed or confirmed by the PUriea or the 
rrbieotor to any person who is not a party to, or cailod to t e ' f y  pf the 
proceedings until the arbitration award has been made. (b) the pmetcdhgs 
will not bc rccardcd or txzmsuibtd in my rnarncr, rad (c) all documarb, 
testimony and mcords (ohm thsn the contract docmcnts out of vhicb the 
dispule arises) will be received, hard and rnOiauinrd by the aabih;rtor in 
= m y ,  available for ifspeetion only by rhc Pattjcf, rbcir rrwmey, md by 
cxpcm vho must rgtrc, In advance and in wtiring, to receive dl such 
i n f i a t k m  in secrecy. The remr informalha Will not be Ucscn'bd in the 
arbitration award in such mmnn as to be commercially useful. 
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‘hdcmnificnfion. Waler Company is not ~ o a s i b l c  for rhc ceauol, carriage, 
handling, use, disposal or dismbution of my warn beyond the Point of Delivery. 
Each party (bdrmnifor) to this Agtccmcnt agrces to indemnifl md hold harmless 
the other party ( h d d t e c )  and iU governing bodics. agents. dirccton, officers , 
and cmplo>eeS for, from and against my leu, damrgc or liability, including 
rcasnablc mamcy’s fees, c a d  by a negligent or intentioridly w‘I1fi~l action or 
fnactian on the pM of the iadcmnitor and ita governing bodies, agmu, d k c m  
officps rad employees, melding witbout limitation, daim for bodily injury, 
illness, dcath or damqe to propcny. Each party usumes lirojliry for its o w n  
negligent or mrentio~llly WillArl action or ination arising out of rbc t a m s  and 
conditions o f  this Agrcemenr. 

UnconVolloblc Forces. Neither p a n y  will be considwed to be in dchulr in the 
pcrformancc of its obligations unda this Apcmcnt  (0th than obligalions to 
make payments due hcrcunder) when P failure of pcrfomance ii  duc to 
Uncon~ru~lablc Forcw, Ihc t m  MUnconuoIlablc Force“ means my natunl or 
artificial cause beyond the conrrol of a pany to this Agrement {has mders  the 
pany unablc io perform its ebligatiooa, including but not limited Lo, f;rilum of or 
threar of failure of facilities, flood, emhquakc, storm, fire, 1Wtning and olhn 
natural catastrophes, epidemic, war, nor, civil distuhancc or disobadkncc. strike, 
I&ot dispute, labor or mat& shomgc, sabokga, government priorities and 
~ S l T a i T l l  by c o M  order OT public authority, d action or inaction by, or failure to 
obtain the ncccssuy authorizations or zppnwals from, any governmental agency 
or authority. which by exercise of due diligence che party could no: reasonably 
have been exp& to avoid md which by eiereisc of due diligence ft is unabic IO 
overcame. Nothine contained herein may be wnsuucd so require d h s r  p a y  IO 
sen10 ;my strike or lobar dispute in which it is involved. 

Gmcnl Provisions 

12.1 EC‘v: Date. This Agmment is effective upon execution of Ihc 
. Agtcmcm by all p d c s .  

12.2 R u i r a l s h c m  orated. A11 of the mcitals made herein vc incorporated by 
rcferencc, 

12.3 Aulborird Rmeentrtives. Within 30 days d e r  execution of &is 
Agrrrmcnt, uch puty Wil l  designarc m writing to the othcr porry PR 
r u d o k d  representative (‘Rcprrscntaivr”) and m drernak (“Alrcmte~ 
io a h i n i s m  the pmisions of chis A~rammr on khdf of the 
dcrignnting puries. An Altcmatc may ac! only ia thc alpseam of thc 
Regrtscntarivt. Written notice of a change oCR- ‘YT or AIkrnase 
must be provided at least 30 days before rueh change become cffcctivc, 
A~mgmrcnlr or undcntmdinglr of tbc rcp~mtarivu puournl to this 
Agrctmcnl must be in A t i n g  and signed by them, but notWiihsrnnLtinS the 
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12.4 

12.5 

12.G 

12.1 

fmcgobg, ndber the Rcpxsentativcs nor L?C Alternates have nuthonLy Lo 
amend this Agnkznen;. 

Bindba E f k t  The provisions of this Apeernc;lt inure to the benefit of 
and be bindkg upon the rrspectivt heirs, personal rrprcscntativa, 
successon and assigns of the Pmics, bur no rasigrtmcai or m f 5 r  cf this 
Agmment of my h u t s t  th&n is  vJid untit itppmvcd in writing by thc 
otha party. Such appmal  may -I be urrreasmnbly withheld. 

- Noriccs. Any notice given punurnt to this Agmrnult mu; be in wifing 
and bc personally deliversd or deposited in the Unjtod Slates mail postage 
prepaid, certifid mnd rerum receipt rrquestcd 10 the Piflies & follonr: 

To Water Company: Sun City Wcst Utilities Company 
P . 0 . B o x  1687 
Sun City, Arizona 85372 
Artn: General M;rr.a~er 

TG Bnatwood: Briarwood Country Club 
20800 N 135* Avenue 
Sun City West, h o n a  85375 
Actn: John Kauffmann, 

&nail Manager 

Nouces arc dnmed ghcn whcn pcrronally dclivcrcd 01, if marled, fivc 
days after the dcposic of rbc notice in the U S  m i l .  If a noticc initiates 
the m d n g  of 8 t h e  paiod for the pdwmancc of, or complilncc with, 
my obligation or duty set forth in this Ageemcuz. &e notice must be scnr 
cenificd. rerum receipt rqucsicd. Any p q  hereto must dive vlriacn 
notict of a change of address IO the otha pany is provided above, 

Good Suadinp: Anhori~.  Each or Me Panics rcptcscnts and WUMIS to 
lhhs orher pmy: (a] art it is duly formod. validly Sxicting and in good 
standing under all rppficablc Iews; wd (b) that the hdiwdual(i) cxautmg 
tbh M c m e n t  on b d d f  of rhc respective put in  are aurhorirzd md 
e~npowered b bind the Patties on whose behalf each such individual is 
signing. 
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' 12.8 Entire Amemcnt. fbc ccrms, covrnanis 2nd condition a t  this Agl~ncnt  
constitute the entire agreement between the Parties ud no understandings 
or obligations not cxpmsly set fmh herein are bindinB upon them. All 
pnor md ecmlemporancoue agmmtats, rcpresmurions md 
understandings of the Puticr, oral or h e m ,  on rhc mbject maner of this 
Apemen& arc hereby ruperscdcd urd merged her& 

Further bacivnmtuion Each pmy agrees in good faith to execulc, 
deliver, acknawid~e or record ft&v or additional documents. approvals 
or consents as are required or desinble in order to fully cany out the intent 
and purposc of this Agecmcnt. 

12.9 

12.10 Govern;np Law, This ,4gr~cmcnt is madc under and is p v c m e d  by rhe 
laws of the Siak of Arizona. Subjecr to the provisions of P u y t a p h  S, all 
proceedings tclared to thin Agrcerumt Will be maintained in the courts of 
the State of Arizona (including the United Sraies District Court for rhc 
Di9lrict of Arizona). which aourts havc juridicrion over those 
proceedinys. 

12.11 Counterparts. This Apemcnt may be executed in my numbcr of 
cbunkrparts, cacb of which is an original, but d l  o f  which constitute one 
end the m e  instnunmr. The signarurc pages b m  one or more 
countcrpam may be removed from such countcrpms lad machcd IC a 
siaglr inslrumenl so that th: signatures of all p d c d  may be physically 
attach4 to n sbglr docummt 

12.12 Amendmcnts and Modificatiaru, This Agrccmmt may be morlified, 
arocnded. rescindad, canccllcd or waived, in wholc or in part, only by a 
wnnen instrument cxccuted by all parties. 

12.13 Severability. If any pmvision of lhis Agromat is held to be invalid, 
illcgal or uaenforcrablc under any Bpplicable statutC or rule of law, Ihc 
provision is d m c d  null and void, but thc rcmahdcr of this Agrement 
mains in full force and effect. 

- 

12.14 No Partnefips. I h e  Partics to this A p e m m i  may nut be dccmcd to 
have formed a partnership or joint venrure by tbcir execution of this 
Agreemaw The pmwisions of h i m  Apxmcnr we not intended lo be for 
rhc benefit of any psnon, firm, organization or corpomtim mt a ppry 
htrcto md no such person or entity have any rjgbts or cause of &an 
wda this Agrccmcnt. 

12.15 Wai*E, No delay in ncnishg any righ or mnedy will consrihtis 
waiver thcrcq4 and ao waiver by my parry of the breach of any cdycnar 
o f  thjs Apcmenf may be conrmed LS a W M ~ W  of lay preceding or 
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muccceding breach oithc same ot any other covcnrml or condidan of this 
AgrsEmcnt. 

'12.16 ComIiance wirh Lmurs. Briarwood agrees to comply with aU rppiicable 
h l ,  stare rad kdmal laws and permit rquireznenIs spcciGcally indudin8 
alf tcquircmcnrr of !he Arizona Groundwalcr Code. 
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KN “ I T N E S S  WEREOF,  OJC P d e s  hereto have executed chis 
Agrccmcnt 0;I the day and ycar first above written on behalf of Witcr Company and 
Briarwood by the ~tpsct ivc  cempany omcials. 

SUN CRY WEST UTILrTIES COMPANY 

BFUARWOOD CObXTRY CLUB 

Its: 
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